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Level 10, 241 Adelaide Street
BRISBANE QLD 4000 123 (U

Attention: Company Secretary

Dear Sir

LM Investment Management Limited Pty Limited (Administrators Appointed)
(“LMIM") ACN 077 208 461 as Responsible Entity of the LM First Mortgage Income
Fund ARSN 089 343 288 (“LWMIF")

I refer to the appointment of John Park and [ as Administrators of the Company on 198 March
2013 pursuant to Section 436A of the Corporations Act 2001 (Cth).

In accordance with the Notice of Meeting called in relation to LMIF, please find *attached
the register of Members and the Notice of Meeting.

Yours sincerely

Q%inette Muller

Administrator

*Attach,

cc: Mr Rodger Bacon

Trilogy Funds Management Lid
Level 10, 241 Adelaide Street
BRISBANE QLD 4000

FT1 Constitting (Australia) Pty Limited
ABN 45 160 397 811 | ACN 160397 811
22 Market Streel | Brisbane QLD 4000 | Ausiraliz
Postal Address | GPO Box 3127 | Brisbane QLD 4001 | Australia
+681.(0)7.3225,4900 mwn | +61.{0)7.3225.4999 w1 fticonsulting-asia,com

Liability limited by a scheme approved under Professional Standards Legislation.




Cur Ret! AKB.384306
Your Ref:

6 May 2013

By Email; SRussell@Russelislaw.com.au;
dpyers@russelislaw.com.au
Original forwarded by Post

Russells

Level 21

3C0 Queen Street
BRISBANE QLD 400C

Attention: Mr Stephen Russell

Dear Sir

Raymond & Vicki Bruce v LM Investments Management Limited
(Administrators Appointed) in its capacity as Responsible Entity of the
LM First Mortgage Income Fund and The Members of The LM First
Mortgage Income Fund

1. We have been provided with a copy of a Notice of Meeting dated 26
April, 2013 (Notice} which has been issued by your client LM
Investment Management Limited {Administrators Appointed} and sent
to unit holders in the Fund.

2. The means by which a responsible entity may be changed is set out in
Division 2 of Chapter 5C.2 of the Corporations Act, 2007,

3. There are only two bases on which your client may call a meeting of
members for the purposes of changing the responsible entity being as
follows:

3.1 If your client wishes to retire as the responsible entity of the
Fund then your client must call a members’ meeting to explain
their reason for wanting to retire and to enable the members to
vote on a resolution to choose a company to be the new
responsible entity (section B01FL{1) of the Corporations Act,
2001).

Itis clear on the face of the Notice that the meeting has not
been called because your client wishes to retire as the
responsiple entity of the Fund.

3.2 If members of the Fund want to remova your ¢lient as the
responsitie entity, they may take action under Division 1 of
Part 2G .4 for the calling of a members' meeting to consider
and voie on a resolution that your client should be removed as
the responsible entity and a resciution choosing a company to
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To! Russells
Data: 6 May 2013
Gur Ref: AKB.384398
Page: 2

be the new responsible entity {section 801FM(1} of the Corporations Act, 2001).

4, it is clear on the face of the Notice that the meeting has not been called as a result of
the members taking action under Division 1 of Part 2G 4 for the calling of a members'
meeting for this purpose,

5. Tharefore the Notice I3 invalld.

8. It is requested that your client withdraw such notice forthwith and that you provide us
with an undertaking in writing that your client will not proceed with the proposed meeting
by close of business 7 May, 2013.

Our client reserves it position fo take action against your client in relation to the Notice and any
meeting that is held as a result of the invalid Notice,

Yours faithfully

Piper Alderman

Per (%?%"W
o~
Amanda Banton

Partner

Copy:  Ms Anne Gubbins (ASIC)
By Emalll Anne.Gubblns@asic. gov.au

280988%6v1



8 May 2013

Email; abanton @piperalderman.com.au

P~ a-

Norton Rose Austraila
ABN 32 720 868 049
Level 18, Grosvenor Place
225 George Street
SYDNEY NSW 2000
AUSTRALIA

Private & Confidential

Tel +61 2 9330 8000

Amanda Banton Fax +61 2 9330 8111
Piper Alderman GPO Box 3872, Sydney NSW 2001
Gaovernor Macquarie Tower DX 368 Sydnay
Lavel 23, 1 Farrer Place noronrose.com
Sydney NSW 2000

Your reference: Direct line

AKE.384396 +681 2 9330 8166

Qur reference: Email

2796586 jonn.moutsopouios @ nortonrose,com
Dear Ms Banton Without Prejudice

Raymond & Vicki Bruce v LM investment Management Limited (Administrators Appointed) in its
capacity as Responsible Entity of the LM First Mortgage Income Fund and The Members of the LMY

First Morigage Income Fund

1

We act for LM Investrment Management Limited (Administrators Appointed) (LM) in its capacity as
responsible entity of the LM First Morigage Income Fund ARSN 089 343 288 (FMIF) in respect of a
meeting of members of the FMIF to be held on 30 May 2013 {Meeting),

We refer to your letter to Russells dated 8 May 2013 regarding the Notice of Meeting dated 26 April
2013 (Notice) in respact of the Meeting (Letter). A copy of the Letter has been provided fo us by

Russells.
We disagree with your assertion at paragraph 5 of your Letter that the Notice is invalid,

We agree that there are two bases on which our client may call a maeting of membaers for the
purposes of changing the responsible entity, namely s801FM and s601FL of the Corporations Act

2001 (Cth) {the Act).

in regards to s601FM, we note that our client did in fact receive a request from a member of FMIF in
accordance with s601FM(1). in addition, it is our view that s801FM does not preciuds the
responsible sntity of a scheme calling 2 members’ meeting to consider and vote on a resolution that
the currant responsible entity should be removed and a resclution choosing a company to be the
new responsible entity.

in regards to s601FL, there is no requirement that the Notice should explain the responsible entity's
reason or reasons for wanting to retire.

As such, our cllent will not withdraw the Notice and the Meeting witl proceed as scheduled.

As a finai matter, we would like to ask yvou to clarify for us on behalf of which client your Lefler was
written and provided to Russells.

APAC-#18564171-v1

Norton Rose Austraiia is a taw firm as defined in the Legal Profession Acts of the Australian states and teditary in which it practises.
Narton Rose Australia together with Nortan FRose LLP, Norton Rose Canada LLP, Nerion Flose South Alrica (incorparated as Deneys Reitz inc) and thefr respective
atfiliates constitule Norton Rose Group, an international lagal practice with offices worldwide, detafis of which, with cenain regulatory information, are at noronrosa.conm
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8 May 2013

—Your fazthfu”

\f\f\ \, U&./‘tf\/ (- N\/&v}“"j

John Moutsopoulos
Partner
Norton Rose Australia

cG Staphen Russell, Russelis
Anne Gubbins, Australian Securities & Invastments Commissicn

APAC-#18564171-v1 2
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Gur Ref! AKB AEF 384395
Your Ref. 2796588

8 May 2013

By Email: john.moutsopoulos@nortonrose.com
Original forwarded by Post

Norton Rose
DX 368 Sydney

Attention: John Moutsopoulos

Dear Mr Moutsopoulos

Raymond & Vicki Bruce v LM Investment Management Limited
{Administrators Appointed) in its capacity as Responsible Entity of the
LM First Mortgage income Fund and The Members of the LM First
Mortgage income Fund

We refer to your letter dated 8 May 2013.

We note that your letter is marked “Without Prejudice”. We see no basis for
that marking, given that our respeclive clients are not in any negotiation.
Please expiain why you consider your correspondence to be in aid of
setftlement?

So that there is no misunderstanding, this letter and our letter dated 6 May
2013 directed to Russells are open letters and may be tendered.

We also note your assertion that your client received a request from a member
of the Fund in accordance with section 601FM(1). Please provide a copy of
the request received by your client under section 2528 and the details of the
member/s proposing the resolutions at the meeting as a matter of urgency.

While we agree that there is no requirement that the Notice should expiain the
responsible entity's reason or reasons for wanting fo retire, it is apparent on the
face of the Notice that your client does not wish to retire. In those
circumstances, section 601FL cannot apply.

Finally, it should be apparent given that we wrote to Russells in relation to this
meeting in the context of the above proceedings that we wrote our letier on
behalf of our clients in the proceedings, namely the Bruces.

We look forward to hearing from you.

Yours faithfully

Amanda Banton
FPartner

pee, Anne Gubbins, ASIC
Stephen Russell, Russells

281047311
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g May 2013
Norlon Rose Australia
ABN 32 720 888 049
Level 18, Grosvenor Place
Emali: abanton @piperalderman.com.au 225 George Straet

SYDNEY NSW 2000
AUSTHRALIA

Private & Confidential

Tel +61 2 8330 8000

Amanda Banton Fax +61 2 9330 8111
Piper Alderman GPO Box 3872, Sydnay NSW 2001
Governor Macquarie Tower DX 368 Sydney
Level 23, 1 Farrer Place nortonrose.com
Sydney NSW 2000
Your reference: Direct line
AKB. 384388 +61 2 9330 8168
Our reference: Email
273965688 fohn.moutsopoutos @ nortonrose.com

Dear Ms Banton

Meseting of Members of the LM First Mortgage income Fund ARSHN 088 343 288

1

We act for LM Investment Management Limited {Administrators Appointed) (LM} in its capacity as
responsible entity of the LM First Morigage Income Fund ARSN 089 343 288 {FMIF) in respect of a
rneeting of members of the FMIF {o be held on 30 May 2013 (Meeting).

The purpose of the Meeting is to consider a proposal for Trilogy Funds Management Limited
{Trilogy) to replace LM as the responsible entity of FMIF,

Ags gtated in the Notice of Meeting dated 26 April 2013 (Notice of Meeting) our client has
deliberaiely provided more than the statutory required time for the Meeting so that Trilogy could {#
they wanted) provide additional information to members as to why LM should be removed and
Trilogy shouid be appointed responsinie entity of FMIF. Further, our client has done everything they
could to assist this process by providing your client, in a timely mannrer, with an up-to-date copy of
the ragister of members of FMIF, the LM Currency Protected Australian income Fund ARSN 110 247
875 (CPAIF) and the LM Institutional Currency Protecied Australian Income Fund ARSN 122 052
868 (ICPAIF, together with CPAIF the LM Feeder Funds) of which LM is responsible entity. Qur
client recommended that members delay making a decision on the resolutions until they have the
benefit of receiving expected written correspondence from Trlogy as to why LM should be removed
and Trilogy should be appointed as responsible entity of the FMIF.

At this stage we note that:

(1} on 6 May 20183, Trilogy in their capacity as the responsible entity of the LM Wholesale First
Mortgage tncome Fund ARSN 099 857 511(WFMIF) (a feeder fund of FMIF) wrots to
members of the WFMIF advising them that they belisved the FMIF Meeting was invalid and
that as such they did not infend to provide them with the FMIF Meeting documents (including
the Notice of Meeting);

(2) Piper Alderman wrole to Russells ai 7.46pm on 8 May 2013 staling the reasons why they
belisved the FMIF Notice of Mesting was invalid — in reaching thelr conclusions they made
assumptions {which were not checked with our client); and

(3) on behalf of our clisnt, Norton Hose responded to Piper Alderman's assertions at 12.36pm
on 8 May 2012 setling ocut why Piper Alderman was wrong including that it was based on
erroneous assumptions,

AFPAC-#18586668-v1

Nortan Rose Australia is & law firm as gefined in the Legal Profession Acts of the Australian states and territory in which i practises.
Nerlon Rose Australia together with Noron Rose LLP, Norton Rose Canada LLP, Norton Rasa South Africa (incorporated as Deneys Reitz Incy and their réspective
affiiatos oonstitule Norton Aase Group, an internationa! legel practice with offices weorldwids, detalls of which, with ceraln regulatory information, are ai norlosrose.com



9 May 2013 NORTON ROSE

5 We are surprised that Trilogy have not yet written to members in FMIF and the LM Feeder Funds {of
which Trilogy is not the responsible entity) as to Trilogy's views.

6 In this regard, we note that clause 5,1 of the See Through Voting Provisions of the WEMIF
Constitution requires the responsible entity to pass on a copy of “any notice or other document or
circular in respect of a See Through Voting Resclutior’. Trilogy's rafusal to do so is in breach of the
WEFMIF Constitution and as such is a contravention of s801FC(1){m) the Corporations Act 2001
(Cth). This is & contravention of a civil penalty provision.

7 it your client, Trilogy does not intend to write 1o members, please can you urgently advise us such
that our client can write to members and note that they will not, as we had indicated, receive an
information package from Trilogy.  In those circumstances, members in consultation with their
professional advisers may make a decision based upcn the informaticn already provided.

8 in light of the above we would ask you that Trilogy confim with us by 5pm on Friday 10 May 2013
whether or not Trilogy intend to provide any information to members. If we receive no response, our
client will assume that Trilogy will not provide any information and will so advise mambers.

[
)Loursgfaithfu?/ ; .

// } | \/“ 8 T / Lw{;

{ John Moutsopoulos

i ariner
" Norton Rose Ausiralia

cC Stephen Russell, Russells
Anne Gubbing, Australian Securities & Investments Commission

APAC-#18586653-v1 2
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Our Ref, AKE AEF 384308
Your Refr 2786588

10 May 2013

By Email: john.moutsopoulos@nortonrose.com
Original forwarded by Post

Norton Rose
DX 368 Sydney

Attention: John Moutsopoulos

Dear Mr Moutsopoulos

Raymond & Vicki Bruce v LM Investment Management Limited
{Administrators Appointed) in its capacity as Responsible Entity of the
LM First Mortgage income Fund and The Members of the LM First
Mortgage Income Fund

We refer to your letter dated 9 May 2013,

We note that you have failed to respond to our letter dated 8 May 2013, Your
response to that letter is of significance to the question of the vaiidity of the
meeting your clients have convened for 30 May 2013,

Without & response to the queries raised In our letfer, we remain of the view
that the Notice of Mesting is invalid.

In the circumstances, it Is inappropriate for your clients to provide further
information to members in the absence of a satisfactory response o our
queries, and your clients should not contact members further about the
meeting.

Yours faithfully
Piper Alderman

Per. (- 70;-1@ ------ -
o f
Amanda Bafifon

Pariner

poe. Anng Gubbing, ASIC
Stephen Russell, Russelis

281107481
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10 May 2013

Norton Rose Australia
ABN 32 720 888 049
Level 18, Grosvenor Place

Email: abanton@piperalderman.com.au 225 George Steet
SYDNEY NSW 2000

AUSTRALIA

Private & Confidential
Tel +61 2 9330 8000

Amanda Banton Fax +81 2 8330 8111
Piper Alderman GPO Box 3872, Sydney NSW 2001
Governor Macguarie Towsr DX 368 Sydney
Level 23, 1 Farrer Place noronrose.com
Sydney NSW 2000
Your refarence: Direct line
AKB.384396 +B1 2 83308166
Cur reference: Email
2796586 john.moutsopoulos @nortonrose.com

Dear Ms Banton

Raymond & Vicki Bruce v LIV Investment Management Limited {Administrators Appointed) in its
capacity as Hesponsible Entity of the LM First Mortgage Income Fund and The Members of the 1.
First Mortgage Income Fund

We refar to your letter dated 8 May 2013 in response to our lefter to you of the same date.

We agree with your point regarding the reference in our lefter to the words "Without Prejudice”.  As such that
letter is an open lstier.

In regards to your request of a copy of the request received by our client under s252B of the Corporations
Act 2001 {Cth) (the Act), we note that this is an internal matter for our client and there is no obligation o
provide a copy of this document to you. We note that L is satisfied that the request received is a proper
request recelved in accordance with the Act.

in regards to your assertions in respect of s801FL, it is cbvious we have different views on this section of the
Act,

2,

e f;
///“\f’ou faithi E; ] |
: :
H i 2 \j Lo

\ liohn Moutsopoulos
Y artner
\ Norten Rose Australia

CC Stephen Russall, Russells
Anne Gubbing, Australian Securities & investments Commission

APAC-#18606710-v1
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14 May 2013

Norton Rose Australia

ABN 32 720 868 049
Level 18, Grosvenor Place

Email: abanton @ piperalderman.com.au 225 George Street
SYDNEY NSW 2000
AUSTRALIA
Private & Confidential
Tel +81 2 9330 8000

Amanda Banton Fax +61 2 9330 8111
Piper Alderman GPO Box 3872, Sydney NSW 2001
Governor Macquarie Tower DX 368 Sydney
Level 23, 1 Farrer Place nortonrose.com
Sydney NSW 2000
Your reference: Direct line
AKBE.284396 +61 2 9330 5166
Our reference: Email
2796586 fohn.moutsopoulos @nortonrose.com

Dear Ms Banton

Raymond & Vicki Bruce v LM investment Management Limited (Administraiors Appointed) in its
capacity as Responsible Entity of the LM First Mortgage Income Fund and The Members of the LM
First Morigage Income Fund

We refer to your letter dated 10 May 2013 received by us by way of emall at 5:32pm on 10 May 2013
{Letter).

We note that contrary to your assertion at paragraph 2 of your Letter, we have not failled to respond to your
letter dated 8 May 2013, Our response 1o that letter was dated 10 May 2013 and sent io you by way of email
at 11.G8am on 10 May 2013,

For clarity, we note that the issue of the validity of the Notice of Meeting dated 26 April 2013 (Notice of
Meeting} raised once again in your Lefter have been thoroughly addressed in our latter to you dated 8 May
2013 (sent by way of email at 12:36pm on 8 May 2013). This letter of course would have besen considered
by you as it is the basis an which you wrote 1o us on B May 2013,

As such, we {eel that that there is no basis o the allegations contained in your Letter. Our client has
instructed us that I the extracrdinary resolutions are passaed at the meeting of members of the LM First
Mortgage Income Fund {FMIF) to be held on 30 May 2013 (Meeting) then cur cliert wiil on the day that they
are passed sign and lodge with ASIC the Form 5107 notifying the change of responsible entity.  As you
would be aware the change of responsible antity will take efiect when ASIC processes that form,

As you will be aware, in calling the Mesting, cur client noted that “LM has encouraged Trilogy to provide
Members with inforrnation to assist thern make a decision as o whether to vote for the resolutions to see
Trilogy replace LM as Manager of your Fund ... [ilt Is recommended that investors defer lodging a proxy form
until they have had an opporiunity to consider the information expected to be circulated by Trilogy.”

It appears that the only communication by Trilogy Funds Management Limited (Trilogy) was to members of
the LM Whnolesale First Mortgage Income Fund (WFMIF} dated 6 May 2013 (Trilogy Letter) which states
that Trilogy believes that the mesting is invalid and as such does not propose to send the meeting materials
to members of the WFMIF {despite the fact that 4 is constitutionally bound to do so).

In light of cur correspondence with you regarding the validity of the Meeting and the fact that our client
wishes to provide each member of the FMIF and the FMIF's Feader Funds (being the WFMIF, the LM
Currency Protected Australian income Fund (CPAIF) and the LM Institutional Currency Protected Australian
Income Fund (ICAPIF)) with sufficient opportunity to consider Trilogy's arguments as to why it should repiace

APAC-#18634550-v1

Norton Fose Austradia is a law frm as definad in the Legal Profession Acts of the Austratian states and territory in which H praciises.
Naorten Rese Ausiralia together with Norton Rose LLP, Nortan Rose Canata LLP, Notten Rose South Africa (incbrporated as Derays Raitz Ine) and thair respective
affilates constitute Morion Rose Group, an international fegal practice with offices worldwide, details of which, with certain regulatory information, are at narorrose.com
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14 May 2013 NORTON ROSE

LM as responsible entity of the FMIF, our client proposes to support an adjournment of the Mesting from 30
May 2013 for no lenger than 3 weeks if Trilogy wishes to reconsider its position and write to members.

Pleass let us have your cllent’s instructions regarding this proposed adjournment by 5pm oh 15 May 2013,

\

" Yours fatthfully .

John Moutsopoulos
Partner
Norton Bose Australia

CC Stephen Russell, Russeils
Anne Gubbins, Australian Secutities & Investments Commission

AFAC-#18634550-v1 2
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Qur Ref: AKB.AEF. 384308
Your Ref. 2798588

15 May 2013

By Email: john.moutsopoulos@nortonrose.com
Qriginal forwarded by Post

Norton Rose
DX 368 Sydney

Attention: John Moutsopoulos

Dear Mr Moutsopouios

Raymond & Vicki Bruce v LM Investment Management Limited
{Administrators Appointed) in its capacity as Responsible Entity of the
LM First Mortgage Income Fund and The Members of the LM First
Mortgage Income Fund

We refer to your letter dated 14 May 2013 and to your letter dated 10 May
2013,

We note your clients' refusal to provide details of the unit holders which they
say requested them to convene the meeting on 30 May 2013 {Meeting).

We also note that neither your clients’ ietter to unit holders dated 26 April 2013
nor the Notice itself give any indication that they are calling the Meeting in
response to a request from a unit holder or unit holders, nor that they have
satisfied themselves that those unit hoiders meet the necessary requirements
of the Act in requesting the responsible entity to convene a meeting.

To the contrary, your clients’ letter dated 26 April 2013 states that “LM decided
to call the Mesling because a unitholder has made an application to the
Supreme Court of Queensiand for Trilogy to be appointed as the Manager of
the Fund in place of LM."

The Notice states “LM decided fo call the Mesting because, folfowing receipt
from two unitholders of an application to the Supreme Court of Queensland for
Tritogy. . to be appointed as the Manager of the Fund in replacement of LM,
and immediate consultations with ASIC, LM wished o consult Members in the
proper forum, with adequate notice. . Please refer to the following Explanatory
Memerandum for general background and additional details as fo why LM has
convened the meeting of Members” The Explanatory Memorandum at
paragraph 2.3 on page 4 sets out the "additional details” No reference is
made to your clients having been requasted to convene the Meeting. ltis
surprising that no reference is made given that would seem to be a relevant
vackground matter for the unitholders to consider.

Finally, we also refer to the Affidavit of Ms Muller sworn 2 May 2013 in the
above proceedings. In paragraphs 11-18 of that Affidavit, Ms Muller teposes
to the actions she and Mr Park undertook following service of these
proceedings. At paragraph 14, Ms Muller explains that she and Mr Park
resolved on behalf of LMIM tc convene the Meeting. No mention is made in

281156314v1
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@ PiperAlderman

T Alstrallan Securities & Investments Commission
Date: 15 May 2013

Our Ref! AKBAEF. 384356

Page: 2

that affidavit of Ms Muller having received a request from a unit holder or unit hoiders to
convene the Meeting.

In these circumstances, we repeat our request for a copy of the request received by your
clients, and the details of the unit holder/unit holders making the request,

In circumstances in which the validity of the Mesting remains unconfirmed, our clients have no
position regarding your clients' proposed adjournment of it,

Yours faithfully
Piper Alderman

Per: //’

Amanda Bantoh
Pariner

jlviol Anne Gubbins, ASIC
Staphen Russell, Russelis

28115314v1
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16 May 2013
Norton Rose Australia

ABN 32 720 863 048
Level 18, Grosvernior Place
225 George Straet
SYDNEY NSW 2000
AUSTRALIA

Email: abanton@piperalderman.com.au

Private & Confidential
Tel +61 2 8330 8000

Armanda Banton Fax +61 2 8330 8111
Piper Alderman GPO Box 3872, Sydnay NSW 2001
Governor Macguarie Tower DX 368 Sydnay
Level 23, 1 Farrer Place norlonrase.com
Sydney NSW 2000
Your reference: Direct line
AKB.384396 +61 2 8330 8166
Our reference: Email
2708586 john.moutsopoulos @ nortontoss.com

Dear Ms Banton

Raymond & Vicki Bruce v LM Investment Management Limited (Administrators Appointed) in its
capacity as Responsible Entity of the L First Mortgage income Fund and The Members of the LI

First Mortgage Income Fund
We refer to your letter dated 15 May 2013 (Letter),

As you know, our position is that the Notice of Meeting dated 26 April 2013 (Notice of Meeting) is valid. We
have previously explained our position to you, and that position has not changed.

The Meeting scheduled be held on 30 May 2013 (the Meeting) will be valld unless and until a Court finds
otherwise. As previously advised, our client has instructed us they will not challenge or support a challenge
to the validity of the Mesting. Further, we have advisad that if the resclutions are passed thes our client wilt
immadiately lodge with ASIC the Form 5108 netifying ASIC of the change of responsible entity. Undar the
Comporations Act 2007 (Cih) (the Act) ASIC must comply with the notice when it is lodged by changing the
responsible entity shown on the record of the scheme’s registration, This means that sheuld the resolutions
pass Trilogy Funds Management Limited (Trilogy) will become the responsible entity of the LM First
Mortgage Income Fund (FMIF). Given this, we cannot understand why Trilogy is unwilling to participate in a
process which provides investors with a more direct, democratic and cost effective appreach of determining
who sholiid manage the FMIF than the Bruce application which is being funded by Trilogy. We can only
assume that Trifogy knows it does not enjoy the support of members,

it appears from your Letter that your “clients” for the purposes of your Latter is a reference to Trilogy. Please
can you clarify for us whether the last paragraph (ie "In circumstances in which the validity of the Meeting
remains unconfirmed, our cfients have no position regarding your clients’ proposed adjournment of it7) is in
fact & reference 10 your “clients” being Trilogy, the Bruces or both.

Finally, our client reiterates that it wishes to provide each member of the FMIF and the FMIF's Feeder Funds
(being the LM Currency Protected Australian Income Fund (CPAIF), the LM Institutional Currency Protected
Australian Income Fund (ICAPIF) and the LM Wholesale First Mortgage Income Fund (WFMIF)) with
sufficient opportunity to consider Trilogy's arguments as to why it should replace LM as responsible entity of
the FMIF, and that aur client again proposes to support an adjournment of the Meeting from 230 May 2013 for
no longer than 3 weeks if Trilogy wishes {0 reconsider its position and write to members.

Plaase let us have your client's {that is, Trilogy) final instructions regarding this proposed adjournment by
Spm on Friday 17 May 2013. Cur clfent intends 1o shortly communicate to investors whather or not an

adjournment is 1o be proposed.
APAC-#18689670-v1
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Yours faithfully ¢
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Cingailladode

Partnar
Narton Rose Ausiralia

cC Stephen Russell, Russells
Anne Gubbins, Australian Secutities & Investments Commission
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Qur Ret: AKB.AEF
Your Ref.

20 May 2013

By Email: john.moutsopoulos@nortonrose.com
Original forwarded by Post

Norten Rose Australia
DX 368
SYDNEY

Attention: John Moutsopoulcs

Dear Sir

Meeting convened by LM Investment Management Limited
(Administrators Appointed) of the members of the LM First Mortgage
Income Fund ("Fund™)

We refer to your letter dated 16 May 2013,

We now have instructions to act for Trilogy Funds Management Limited
{Trilogy) in relation to the meeting that has been convened by your clients and
currently scheduled for 30 May 2013 (Meeting).

We note that your clients have persisted in their refusal to provide detalls of the
unit holder or unit holders who have requested that your clients convens the
Mesting. In those circumstances, we remain of the view that the Meeting Is
invalid and our client will take such steps as it considers necessary in relation
to the Meeting, including seeking urgent relief, given that it is not in the best
inferests of the unit holders for an invalid Meeting to proceed, especially when
properly commenced proceedings are on foot in relation to the issues the
Meeting proposes to address. Indeed, our client is surprised and disappointed
that your clients seek to use the assets of the Fund In this process when they
are on rotice that our client considers the process to be invalid.

Even if our client is wrong about the vaiidity of the Meeting (which is denied), it
would also be apparent to your clients that there are real issues about LMIM
continuing to remain as responsibie entity of the Fund {which would oceur if the
resolutions do not pass or the Mesting is invalidated). Those issues include

¢ the requirements LMIM must meet to hold an AFSL, inciuding
requirements as to net tangible assets;

= the restrictions on LMIM's AFSL, namely only to provide financial
services “reasonably nacessary for, or incidental to, the transferto a
new responsitie entity, investigaling or preserving the assets and
affairs of, or winding up of the Fund. Although your clients expressed
their views to unif holders that the AFSL “adequately authorises LM
through FT! to continue fo control the Fund”, the restrictions on the
licence mean that LMIM cannot your clients take action in relation to

2812435%v1
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K% PiperAlderman

To Noron Rose Australia
Date: 20 May 2013

Qur Ref, AKB.AEF

Page: 2

the Fund's assets which may increase the return to unit holders, such as developing
assets,

These matters are live issues In the proceedings in the Bruces' application currently before the
Court. These issues remain live regardiess of the outcome of the Meeting. Unit holders should
not have o pay from their assets in the Fund for the Meeting when the Meeting will not
ultimately determine these issues,

Our client is most concerned that your clients' Notice of Meeting did not adequately address
these matters, nor have your cllents sought to explain them to unit hoiders in a circular, In
particuiar, your clients have not explained that the Meeting will not resolve the guestion of
whether LMIM can continue as responsible entity. They have not adequately explained what
activities it cannot now undertake as a result of the restrictions on its AFSL, Nor have they
explained, from ASIC’s Statement of Reasons dated & April 2013, that the oniy reason that
LMiM's AFSL was suspended and not cancelled was the possibility that LMIM may cease to be
an externally-administered body. it must be apparent to your clients that this is no ionger a
possibility. The only way that your clients can now remain “in control of the Fund” In these
circumstances is if the Fund is wound up. However, that has not been explained to unit holders.

This raises guestions as tc whether unit holders have been led to believe that there will be no
ongoing issue in LMIM remaining as respensible entity. Clearly that is not the case.

Given each of these matters, our client rejects the suggestions made in your letter about its
unwillingness to participate in the process.

Our client aiso notes from the contents of the Circular to Investors sent by your clients and
dated 17 May 2013 that your clients intend to provide the result of the Meeting to the Court,
Given the serious issues that have been raised by our client, we trust that any such provision to
the Court is made together with a fulsome explanation of why unit holders were not advised of
the matters raised in this letter.

Finally, we refer to the *Nolification of commencement or completion of winding up of a
registered scheme” that is exhibit "SCR16" to the affidavit of Stephen Charles Russell sworm 7
May 2013 in the Bruce Proceedings. That netification attaches a Circular to investors in the
Fund from your clients dated 6 May 2013 and a Notice under Section 801NC of the
Corporalions Act of a proposal to wind up.

Please advise by the close of business today if and when the Circuiar to Investors dated 6 May
2013 and the attached Notice were sent te unit holders of the Fund and provide evidence that
thig Circular and attached Notice was sent to Trilogy.

Yours faithfully
Piper Alderman

Per; A

Amanda Banton
Partner

28124361v1
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20 May 2013

Norton Rose Australia
ABN 32 720 888 049
Level 18, Grosvenor Place
226 George Street
SYDNEY NSW 2000
AUSTRALIA

Emall: abanton @piperalderman.com.au

Private & Confidential
Tel +61 2 9330 8000

Amanda Banton Fax +61 2 9330 8111
Piper Alderman GPO Box 3872, Sydney NSW 2001
Governor Macguarie Tower DX 368 Sydney
Level 23, 1 Farrer Place nortonroge.com
Sydney NSW 20006

Your referance: Direct line

AKB.AEF +81 2 9330 8166

Cur raference: Emait

2798586 john.meutsopoulos @ nortonrosa.com

Dear Ms Banton

Meeting convened by LM Investment Management Limited (Administrators Appointed) of the
members of the LM First Mortgage Income Fund (“Fund”)

We refer to your fetter dated 20 May 2013,
Thank you for confirming on whose behalf you are acting.

The Notice under Section 601NC (Notice) and the Circular to Investors dated 6 May 2013 (Circular) were
both prepared on the basis that the administrators on behalf of LM Investment Management Limited
{Administrators Appointed; (LM) had resclved on 6 May 2013 to wind up the LM First Mortgage Income Furd
{FIMIF).

As you are aware, LM through its solicitors, Russells, undertook to the Court on 7 May 2013 not to take any
further steps in the winding up. Your firm supported the proposal that such an undertaking be given. As a
rasuft, the Circular has not been distributed to Investors,

i
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cC Stephen Russell, Russells
Anne Gubbins, Australian Securities & Investments Commission

APAC-#18728852-v1
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Our Ref: AKB.AEF, 384881
Your Ref: 2798588

23 May 2013

By Email: john.moutsopoulos@nortonrose.com
Original forwarded by Post

Neorton Rose Australia
DX 368
SYDNEY

Atftention: John Moutsopoulos

Dear Sir

Meeting convened by LM Investment Management Limited
(Administrators Appointed) of the members of the LM First ifortgage
Income Fund ("Fund")

We refer to your letter dated 20 May 2013,

We note your client's intention to wind up the Fund, we also note your
confirmation that the Circular to Investors dated 6 May 2013 and the Notice
under Section B0TNC have not been distributed to members of the Fund. We
assume that they witi not be distributed uniess your client seeks the leave of
the Court to vary the undertaking given. Please let us know if this is not the
case,

We note again the restrictions on your client's AFSL. Now that your client is
not taking any step to wind up the Fund and it cannot be wound down prior o
the meeting it has convened, which is currently scheduled to occur on 30 May
2013 (Meeting), please advise how your client says that the AFSL adequately
authorises it to control the Fund when the licence only allows the provision of
services ‘reasonably necessary for, or incidental to, the transfer to a new
responsible entity” or “invesfigating or preserving the assets and affairs of the
Fund”,

Our client did not and does not consent to its appointment as responsible entity

via the resolutions proposed to be considered and voted on at the Meeting.
Your client did not even attempt to seek our client's consent in that regard,
iHad it done so, our client would have advised your ciient that it did not want to
be seen to circumvent the Court proceedings (which had been on foot for

approximatety two weeks) and would not give its consent to be appointed cother

than by the Court as the rescluticns would not be determinative as o whether
your client could remain the responsibie entity.

Your client has indicated to unit holders that whatever the outeome of the
Meeting, the voting outcome will be used in the Court proceedings. This is an
acceptance by your client that the Mesting may not be determinative of the
issues before the Court,

28162188v1
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@ PiperAiderman

To: Norton Rose Australia
Date: 23 May 2013

Qur Ref! AKB AEF

Page: 2

Given your client will not provide our client with access to the email addresses of the members
of the Fund, our cfient requires your client to circulate by email the attached Circular to Investors
{and their advisers) which contains the following information:

e Due te the proceedings before the Court, the fact that the resolutions would not be
determinative of whether vour client could remain as responsibie entity and the
cencems it holds about the Meeting, Trilogy did not and does not consent to be
appointed as responsible entity of the Fund pursuant to the resolutions to be voted on
by members at the Meeting.

« Trilogy's strong view is that your client cannot remain as the responsible entity of the
Fund because of restrictions on its AFSL, and because it does not meet the
requirements as to capital adequacy required by ASIC of those entities operating as
respensible entities of registered managad investment schemes and as explained in the
Explanatery Statement to ASIC Class Order 11/1140 (Class Order). The Explanatory
Statement for the introduction of the Class Order states that the Class Order was set
against the backdrop of “recent high-profile collapses of responsible entitias where
arguably the quantum of financial resources held by the responsible entity has made it
difficult for the scheme to be wound up in an orderly fashion”. The purpose of the Class
Order is to ensure that for responsible entities there are arrangements to meet
operating costs, there is some level of assurance that, if the responsible entity does fail,
there is money available for the orderly transition to a new responsible entity, or to wind
up the scheme.

¢ The Meeting will not dispese of ali the issues before the Court and as such, it is not
appropriate 1o confinue with the Meeting and it should be abandoned.

e Your client prepared a notice in refation to the proposed winding up of the Fund but has
not circulated that to members of the Fund as the Administrators have now provided an
undertaking to the Court not to take any step to wind up the Fund until further order of
the Court.

e The restrictions on your client's AFSL mean that it can only provide services
‘reasonably necessary for, or incidental to, the transfer to a new responsible entity” or
‘investigating or preserving the assets and affairs of the Fund”.

s ASIC has indicated that the only reason your client’s licence was not cancelled was
because of the possibility that it might cease to be an externally administered body, &
possibility that you have acknowledged is uniikely to occur.

As a resuft, please confirm by 4pm today that the Meeting will be abandoned and that your
client will notify unit holders of the Fund and three feeder funds of the Meeting cancellation and
that your client wilt send the circular by email (or mail f not available) by close of business
tomorrow. In this regard we note that unit holders have been contacting this firm indicating that
they are very confused about what if anything they are to do and in what timeframe. They have
also requested information about why the meeting was called when proceedings are on foot to
deai with the issues.

We look forward to your prompt response,

28152188v1
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To: Norton Rose Austrafia
[ate: 23 May 2013

Our Ref: AKBAEF

Page: 3

Yours faithfully
Piper Alderman

Amanda Banton
Partner

[ Stephen Russell, Russells
Anne Gubbins, ASIC

28162188v1

@ Piper Alderman
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CIRCULAR TO INVESTORS IN THE
LM FIRST MORTGAGE INCOME FUND (the FUND)
LV CURRENCY PROTECTED AUSTRALIAN INCOME FUND
LWV WHOLESALE FIRST MORTGAGE INCOME FUND
LI INSTITUTIONAL CURRENCY PROTECTED AUSTRALIAN INCOME FUND

Dear Investor,

Courf Proceedings

As you are aware, there are current proceedings on foot in the Supreme Court of Queensland which
seek to remove LM investment Management Limited (L) as responsible entity of the Fund and have
Trilogy Funds Management Limited (Trilogy) appointed as temporary responsible entity
(Proceedings),

The Proceedings have been brought by some of your fellow investors because of concerns held
about LM continuing to be responsible entity of the Fund.

Those concerns include:

1. The restrictions which have been placed on (M’'s Auslralian Financial Services Licence
{AFSL} by ASIC. According fo the restrictions, LM is only enfitled to provide financial
sarvices which are ‘reasonably necessary for, or incidantai te, the transfer to a new
responsible entity, investigating or preserving the assels and affairs of, or winding up of” the

Fund.

2, That LM does not meet the legislative requirements to continue as responsible entity in that it
does not appear {0 have the necessary assets and cash required by the legislation to be the

responsible entity.

3 That LM, as the existing responsible entity will not investigate its own conduct and put a proof
of debt in the administration of LM (or any subsequent liquidation} and a new responsible
antity will investigate the potential claims against LM on behaif of the Fund and lodge any
necessary proof of debt for any such claim.

The Meeting

Following the issue of the Proceedings and after the first hearing of the Proceedings, the
Administraters of LM convened a meeting of the members of the Fund by Notice of Meeting dated 26
April 2013 {Notice). You will have received that Notice. That meeiing is currently scheduled to take
place on 30 May 2013 (Meeting) and requires any proxy to be returned by 28 May 2013,

The Proceedings had been on fool for approximately two weeks before the Notice was sent and the
Adminisirators seem {o accept that the Meeting will not be determinative as to whether LM could
remain as responsible entity as they have Indicated that they will use the outcome of the Meeting vote

in the Proceedings.




Trilegy was rot consulted by the Administrators prior to the issuing of the Notice and at no time have
the Administrators sought Trilogy's consent (o being appointed as responsible entity of the Fund
pursuant to the resolutions set out In the Notice and to be voted on at the Meeting. Had they done so,
Trilogy would have advised the Administrators that it did not want to be seen ‘o circumvent the Court
proceedings and would not give its consent to be appointad other than by the Court as the resoiutions
would not be determinative as to whether LM could remain responsible entity.

Winding Up of the Fund

The Adiministrators have determined to wind up the Fund and prepared a notice dated 6 May 2013
proposing to wind up the Fund, LM has not distributad that notice to investors as they gave an
undertaking to the Supreme Court not to take any step to wind up the Fund unti! further order of the

Court,

That undertaking means that LM can only provide financial services which are reascnably necessary
for, or incidental to, the transfer to a new responsible entity or for investigating or preserving the
assets and affairs of the Fund.

Trilogy and the investors who have brought the Proceedings hold the view that these restrictions
mean that LM cannot properly continue as responsible entity.

Further, Trilogy and the investors who have brought the Proceedings tale the strong view that LM
must be removed as responsibie entity because it does not meet the requirements as to capital
adequacy required by ASIC of those entities operating as responsible entities of registered managed
investment schemes and as explained in the Explanatory Statemant to ASIC Class Order 11/1140
{the Class Order).

The stated purposes of the Class Order, set agzinst the backdrop of veceni high-profile collapses of
responsible entliies where arguably the quanium of financial rescurces held by the responsibie entity
has made it difficult for the scheme to be wound up in an orderly fashion” are to ensure that for
responsible entilies there are arrangements to meet operating costs throughoul the fife of the
registered scheme, there is some level of essurance that, if the responsible entity does fall, there is
monsey availabie for the orderly transition to a new responsible antity or {o wind up the scheme, and
there Is an alignment of interests of responsible entities and scheme investors {(by providing
responsible entities with a real financial incentive to successfully manage scheme assets),

In addition, ASIC gave some reasons when it put resfrictions on LM's AFSL. In its Statement of
Reasons dated 8 April 2013, ASIC stated that the only reason that LM's AFSL was suspended and
not cancelled was the possibility that LM may cease to be an externaliy-administered hody, that is, no
tonger in administration or figuidation.

Triiogy beiisves that there Is littie prospect that LM will cease to be externally administered unless a
deed of company arrangement is entered into with the likelihood that unit holders will miss out on

claiming their rights against LM,

The Meeting will not and cannot address these mafters and these issues will remain regardless of the
outcome of the Meeting.

The Courtis the appropriate forum to determing these serious issuas. Each member of the fund is a
party to the Proceedings and is entitied to have histher of its voice heard through the Proceedings,

Trilogy does not consider it to be appropriate to try to circumvent the Proceedings relating to the Fund
by way of the Meeting.

24



Trilogy also has concerns that the Meeting has not been validly convened under the pravisions of the
Corporations Act and that any voting undertaken will be invalidated,

I all these circumstances, Triicgy considers that the Meeting is not in the best interests of the
members of the Fund and a waste of monay,

Given thal Trilogy takes the view that:

¢ the Proceedings should not he circumvented;

o there remain iive issues in the Proceedings which the Meeting cannot resolve;

o there is a question over the validity of the Meeting,
and hecause it has never consented to being appointed as responsibie entity by way of resolutions to
be voted on at the Meeting, Trilogy does not consent to be appointed as responsible entity of the
Fund via the resclutions proposed in the Notice and to be voted on at the Meeting.
Trilogy has advised LM of these matters and has asked the Administrators to abandon the Meeting,
Should investers have any concerns or questions, please contact Trilogy on 1800 178 559 {within

Australia), 021 675 244 (within New Zealand) or +81 7 3039 2888 (oulside Australia and New
Zealand).

»

Yours faithfu,ilyf'/

i

Rodgér Bacon
Deputy Chalrman

Tritogy Funds Management Limited

23 May 2013
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27 May 2013
Norion Rose Ausiralia

ABN 32 720 868 049
Level 18, Grosvenor Place
225 George Strest
SYDNEY NSW 2000
AUSTRALIA

Email: abanton@piperalderman.com.au

Private & Confidential
Tel +61 2 8330 8000

Amanda Banton Fax +61 2 9330 8111
FPiper Alderman GPO Box 3872, Sydney NSW 2001
Governor Macquarie Tower DX 368 Sydney
Level 23, 1 Farrer Place noHonrose,com
Sydney NSW 2000
Your reference: Direct line
AKB.AEF +61 29330 8166
Cur relerence; Email
2796566 jehn.noutsopotitos @nortonrese, com

Dear Ms Banion

Meeting convened by LM Investment Management Limited (Administrators Appointed} of the
members of the LM First Martgage Income Fund (“Fund”)

Thark you for your letter dated 23 May 2013 (Letter).

As to the matters raised in the second paragraph of your Letter in respect to the notice Under sB01NC, as
you know, Russells act for our client in the ongoing litigation. We have referred your letter to Russells.

We do not agree with your interpretation of the scope of our client's AFSL.

Our client cenfirms that it will not be abandonring the meeting of members scheduled for 30 May 2013
{Meeting).

Our client finds it surprising that now, after some four weeks after the Notice of Meeting (Notice) has been
posied, that your client ... does nof intend to consent o ifs appointment as responsible enlity via the
resolutions proposed to be considered and voted on ai the Meeting.” This is particutarly surprising
considering your client's central position in the Bruce's proceedings including your client’s decision that it
was appropriate for the LM Wholesale First Morigage Income Fund (WFMIF} to fund your client’s
appointment as responsible entity of the LM First Montgage Income Fund {FMIF) through the Court.

Our client is of the view that the Meeting will either appoint your client as the responsible entity of the FMIF in
place of our cilent, or alternatively will provide evidence of the outcome of the vole at the Meeting. We
consider that the evidence of the outcome of the vote at the Mesting will be grest assistance to the court,

Our client does not consider that it is appropriate, as your clients proposed flyer states, that if members wish
to have a say in who should be the responsible entity of the FMIF, they should do so through the Court
proceedings. This would require members to seek, and pay for, legal advice and representation which in our
client’s view is an unnecessary burden. Taking info account the number of members, it is also totally

impractical,

Our client will nof be circulating your client’s Circuiar to Investors. Our client has provided your client with an
up to date copy of the FMIF unitholder register so as 1o allow them %o girculate documents to members

themselves.

APAC-#18795618-v1

Norton Hose Austrefis is a law firm as defined in the Legal Prafession Acts of the Australian states and territary in which it practises.
MNortor Rose Ausiralia tagather with Nonon Rose LEP, Norton Bose Canada LLF, Norlon Rose South Africa (frcorporaled as Deneys Reitz oo} and thelr espactive
affiliates constilute Morlon Rose Group, an international legal practice with offices worldwide, dstails of which, with cartain regulatory information, are at nodonrose.com
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27 May 2013

Yours faithfully
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John Moulsopoulos
Pariner
Norton Rose Australia

cC Stephen Russell, Russelis
Anne Gubbins, Australian Securities & Invesiments Commission
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Cur Ref. AKRB.384881
Your Ref: 2796588

3 June 2013

By Email: john.moutsopoulos@nortonrose.com
Original forwarded by Post

Noron Rose Australia
DX 368
SYDNEY

Attention: John Moutsopoulos

Lawyers
Dear Sirs Sydney . Metbourne
Brishane + Adelaide
Meeting convened by LM Investment Management Limited ABN 42 843 327 185
(Administrators Appointed) of the members of the LM First Mortgage
Income Fund {"Fund") Lovel 23
Governor Maoauarie Tower
1 Farrer Place
We refer to your letter dated 27 May 2013 and to the document circulated by Sydney NSW 2000
your client's administrators to members of the Fund on 27 May 2013 entitied Austraiia
"GQuestions & Answers” by which the administrators notified members of the DX 10218 Sydney Steck Exchange
adjournment of the meeting convened by your client by notice dated 26 April t +61 2 9253 0989
2013 (Meeting). f +B1 29253 9800

www piperaiderman.com. au
Al the outset, we are most surprised that your ietter failed to mention the

. ) . Pariner;
adjournment and the contents of the “Questions & Answers" document, given Amanda Bantan
the chbvious relevance of these matters to the issues about whigh we have t +612 9253 9820

been corres pondin a. abanten@piperalderman.com,au

in refation to your letter, it cannot be a surprise fo your client that our client
does not consent to their appointment by way of the Meeting. Your client did
not seek or obtain the consent of our client. What is surprising is that your
client called the Meeting seeking to vote on a resolution (which necessartly
involves our client) which it did not seek to discuss with our client
notwithstanding the requirements of the Aot to get our client's consent and that
Court proceedings were aon foot.

The requirements of section 601FM(3} of the Act will currently not be able to be
satisfied if your client proceeds with the Meeting and should the resoiutions
pass. In those circumstances, it is apparent that your client's purpose in
pursuing the Meeting is simply to provide evidence in the proceedings before
the Supreme Court initiated by our clients, Mr and Mrs Bruce, Thatis not a
praper purpose of the Meeting and if your client proceeds with the Meeting, we
anticipate instructions o seek a declaration that the Meeting was invalid, and
an order that the adminisirators personally pay the costs of the Mesting, and
that those costs not be met out of the assets of the Fund, Our client is
concerned that your client is furthering its own interest in holding the Meeting,
and not those of the members of the Fund.

28192061v2

”ﬁ PiperAlderman ”
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@ PiperAlderman

To: Norion Rose Australia
Date: 3 June 2013

Cur Ref. AKB

Page: 2

We note in this regard that ASIC has apparently expressed concern to Russells that the Meeting
may now lack utility.

Your client's refusal to provide our ciient's circular to members is inappropriate, particularly in
the following circumstances:-

1. Your client has refused to provide amails addresses of the members, which is the most
cost effective and efficient means of ensuring that members receive the notification in
good time. [nstead, your client requires our client to expend substantia! sums of money
posting approximately 4,500 letters where it was reasonable to assume that members
would not recelve such letters by the time the Meeting was originally scheduled.

2. Your client purports to adopt an independent and "democratic” approach. Indeed, in the
circular to advisors of 17 May 2013 the administrators stated “It is our strong view that
the Court process being pursued by Trilogy fails to provide investors with the
democralic right, as enshrined in the Corporations Act, fo choose which entity should
manage your Fund. This is the reason we have called for a meeting of investors .."

3. The administrators have now chosen to circulate the “Questions & Answers” document
which fails to properly set out the reasons that our client has not censented to be
appointed via the Meeting, and indeed may misrepresent the reasons Trilogy has not
censented due to the failure to set out fully our client's reasoning. In particular, the
answer to question 2 in the "Questions & Answers” document dees not explain that
Trilogy does not so consent because:

3.1 your client failed to seek our client’s consent when issuing to Notice of Meeting,
and if the consent had been sought, your clients would have been advised that
Trilogy did not want to circumvent the Court proceedings, which had been
issued weil before the Meeting notice;

3.2 the Meeting will not dispose of the issues that are currently before the Court for
determination, including whether LMIM can remain as responsible entity given
the restrictions on its AFSL and its net tangible assets position; and

3.3 there are questions as to whether the Meeting has been vaiidly convened and
therefore a risk that any resclution will be invalidated.

These are important reasons for our ciient's position to be properly explained to
members so that members are not under a misapprehension because of the
administrators’ incomplete description of Tritogy's reasoning.

Your client cannot advocate a democratic and independent approach and yet when requasted
to despatch a notice to members, refuse to do so because it does not agree with what is
contained in the notice. As responsibie entity of the Fund, your client must ensure that al!
relevant information is provided to members such that they are aware of the current state of the
proposed resolutions and circumstances surrounding the Meeting. At this stage, members are
not fully aware of what Trilogy's positicn is and what the possible outcomes of the Meeting are
(including a winding up of the Fund). in this regard we note that members’ confusion continues
as we continue to recelve enquiries from members as to what they should be doing in relation to
the Meeting.

28192051v2
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E@ PiperAlderman

T Norton Rose Australia
Date: 3 June 2013

Our Ref. AKB

Page: 3

In view of the above, please confirm by return that your client will despatch our clfent's circular
to members by email and upload it fo the website (www.Iminvestmentadministration.com) and
cancel the Meeting or at least let members know the true state of affairs by providing an
addendum to the “Questions & Answers” document which accurately explains both Trilogy's
position, and what will happen at the Meeting.

Yours faithfully
Piper Alderman

7
Per: A// /)ﬁf/j%ﬂj

Amanda Banton
Partner

cC. Stephen Russall, Russells
Anne Gubblns, ASIC

28192051v2
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5 June 2013
Norion Rose Fuibright Australia

ABN 32 720 888 049
Level 18, Grosvenor Place

Email: abanton @plperaldarman.com.au =25 George Street
BYDNEY NSW 2000
AUSTRHALIA

Private & Confidential Tel +61 2 9330 8000

Fax +61 2 9330 8111

GPO Box 3872, Sydney NSW 2001
DX 368 Sydnay
nortonrosefulbright.com

Amanda Banton

Piper Alderman

Governor Macquarie Tower
Level 23, 1 Farrer Place
SYDNEY NSW 2000 Direct line

+61 2 8330 8166

Email
john.moutsopoulos @norionrosefulbright.com

Your reference: Our reference:
AKB 384881 2796586

Dear Ms Banion

Meeting convened by LM investment Management Limited (Administrators Appointed) of the
members of the LM First Mortgage Income Fund (“Fund™)

We refer to your letter dated 3 June 2013 (Letier).

Your Letier raises a number of issues to which we are instructed to respond on behalf of our client LM
investrmeni Management Limited {LM}.

1 Trilogy’s purported withdrawal of Consent to be responsible entity

11 Throughout the meeting process and the Court proceedings, our client has held the best interests of
the members as the primary consideration.

1.2 Friar ta the calling of the meeting, it had baeen Trilogy Fund Management Limited’s (Tritogy) publicly
stated position that it intended to call a meeting of members of the Fund o vote on the removal of
LM, and the appointment of Trilogy as responsible entity of the Fund. We rafer to the affidavii of
Paul Wood (Trilogy Lending Manager), sworn 6 May 2013, paragraph 12,

1.3 Prior to the meeting being called, Trilogy had consented in writing to being the responsible entity of
the Fund.  Trilogy's express consent dated 10 April 2013 was exhibited to Mr Bruce's affidavit
swom 14 Aprii 2013. A copy of that wiitten consent is allached for ease of reference.,

1.4 That consent was not qualified as applying only to the Court proceedings. We are not aware thai
ihis consent has been withdrawn.

1.5 There Is no requirement under s601FM or s601FL for our client to seek Trilagy’s prior consent.
Trilogy's consent is only required if Trilogy s voted in by members to replace LM as responsible
entity of the Fund. Section 601FL(3} clearly envisages that a vote on a replacement of a responsible
entity can take place before the replacement rasponsible entity has given their consent,

1.6 If, at the mesting, a resolution to remove LM and appoint Trilogy is passed, Trilogy will be given an
opportunity 1o consent, or LM may chocse to rely upon tha consent dated 10 April 2018,

Trilogy may very well change its mind and consent based on the fact that the whole objective of My
and Mrs Bruce's application is to install Trilogy as responsible entity with the Court's assistance,

ok
~

APAC-#18953056-v1

Narton Rose Fulbright Austratiz is & law firm as defined In the Legal Profession Acts of the Auslsalian states and territory in whish |t praciises.

Marion Ress Fulbright Austraiiz, Norton Rass Fulhdght LLPP, Mardon Rose Fuloright Canada LLP, Nortan Rose Fulbright South Aflea {incorporatad a5 Deneys Reitz ing) and
Fulbright & Jawerski LLP, aach of which i & separate leopl shilty, are mambers of Norton Rose Fulbright Versin, 2 Swiss Versin, Oelails of each sntity, with certain rsgulafory
infarmation, are a1 nottorrosefulbright.com. Norion Pogs Fulorigh Verein helps coordinate the activiies of fhe members but doss notilsél provides legal services Lo cligrns.
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Trilogy would not require the Court's assistance if the resolutions were passed. it would mean that
Mr and Mrs Bruce would be saved the substantial cost of appearing at the court hearing set down in
July.

1.8 We note that Trilogy {seemingly in its capacity as responsible entity of the Wholesale Fund} has
agreed to indemnify Mr and Mrs Bruce for the costs of the count proceedings (see paragraphs 8-9 of
Paui Wood's affidavit sworn on & May 2013).

1.5 We quastion how, if the objective (namely the appointment of Trilogy as responsible enltity of the
Fund) is achieved via the meeting, Trilogy can determine that it would be in the best interests of
members of the Wholesale Fund to continue to cover the costs of that litigation, particularly on an
indemnity basis.

1.10  Accordingly, our client does not accept that becauss Trilogy has now, for tactical reasons, purported
to conditionally withdrawn its consent, the meeting should not procesd.

2 Canceiling the meeting
2.1 Your Letter suggests that the meeting should be cancellsd,
2.2 For a number of reasons, including the matiers addressed above, our clients do not agree.

2.3 Trilogy's circular to investors dated 29 May 2013 suggests that the meeting should not proceed and
that “Each member of the Fund ...... is entitled lo have his/her or its voice heard through the
FProceedings”

2.4 The logistics of them doing so and the associated legal costs make such a proposition unieasonable
and practically difficult. This would result in a significantly larger cost burden (and inconvenience) to
members than aftending the members' mesting,

2.5 The members’ meeting and the opportunity for members to vote on the resclutions that have been
put, is a sensible and entirely appropriate process to obtain members' views. Members do not need
legal representation and can vote by proxy if they do not want to attend in person,

2.6 As noted above, the holding of such a meeting was, prior to issuing the proceedings, Trilogy's
preferred course of action. Your Letter gives no sound basis why that position has changed.

2.7 In any event, itis not apparent that a responsible entity can unilaterally cancel a meeting ohce
called.

3 Trilogy's Circular {o Investors

3.1 Our clients have added an addendum to the Questions & Answers document an their wabsite which

inserts the direct link to Trifogy's website regarding the LM Fund (being
mipwww. trilogviunds . com.auw/Im-funds), 8o members who wish to view it can do so.

For the reasons set out in this latter, our client maintains the view that the meeting of members shouid
proceed,
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Trifogy Funds Management Limited ACN 080 383 ¢79

Consent to act as the Responsible Entity for the Lit First Maortgage fncome Fund ARSN
(B9 343 288 DA’TED 10 April 2013

We the Directors of Trilogy Funds Management Limited consent to act as the Respensibie
Entlty for the LM First Mortaage Income Fund ARSN 089 343 288,

unds Management Limited ACN 0BG 383 679
section 127(1) of the Corporations Act 2001

Exescuted by Trile
in accordance
by

7 -_-\_-n&'l..ﬁ,_ 64? e —
Director freétor Z
Rodger Bacon _ John Barry

Dated 10 Aprit 2013
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Trilogy Funds Managemant Limited ACH 0RO 383 679

Consant to act as the Responsible Entity for the LM First Martgage income Fund ARSH
089 343 288 DATED 10 April 2013

We the Directors of Trilogy Funds Management Limited consent to act as the Responsible
Entity for the LM First Mortgage tncame Fund ARSN 089 343 288,

unds Management Limited ACN 080 383 679
section 127(1) of the Corporations Act 2001

Executed by Trito
in accordance

by:
% TQ*M- c"?’? o

Director reé tor F

Rodger Bacon . John Barry

Dated 1€ April 2013
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QurRef:  AKB.384881
Your Ref. 2794588
8 June 2013

By Email: john.moutsopoulos@nortonrosefulbright.com
Original forwarded by Post

Nortorn Rose Fuibright
DX 368
SYDNEY

Attention: John Moutscpouios

Dear Sirs

Meeting convened by LM Investment Management Limited
(Administrators Appointed) of the members of the LM First Mortgage
income Fund ("Fund")

We refer fo your letter dated & June 2013,

We do net intend to repeat the concerns that our client has in relation to the
Meeting. They have been thoroughly canvassed in our previous
correspondence and largely ignored by your client.

However, we do make the following peints in response to your letter:

1. We do not see the relevance of Trilogy's previous position as referred
to in paragraph 1.2 of your letter. Any such meeting would have been
validly called by Trilogy. The issues regarding the validity of your
client's convened Meeting would not have arisen. Further, such a
meeting was contemplated prior to the commencement of proceedings
in the Supreme Court. As we have stated on numerous occasions,
your client convened the Meeting after those proceedings were
commenced, and apparently for its own purposes, namely to gather
evidence for use in those proceedings. For those reasons, amongst
others of which your client has been made weit aware, Trilogy has not
consented to being appointed via the Meeting,

2, Your client has consistently avoided dealing with the concerns raised
by cur client as to the validity of the Meeting. Does your client intend to
resign as responsible entity? If so, that should be made clear to the
members of the Fund. If It does not, our client considers the Meeting to
have been invalidly convened. If it is, however, your client’s intention
to remain as responsible entity (which intention appears obvicus from
the contents of the information it has provided to members about the
Meeting), its ability to do so given its failure to meet the requirements of
its AFSL is & matter that is before the Suprems Court and should be
properly determined in that forum, and not in a forum that has been

28241338v1
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convened for your client's own purposes, and at tha expense of the members,

As you are no doubt aware, each of the members of the Fund has been sent
information by this firm in relation to the Supreme Court proceedings. That information
included a form for members to retumn, indicating whether they supporied Triiogy
repiacing your client as responsible entity, We did that so that members would not be
put to any cost in order to have their views heard, and so that their views could be put
before the Court to aveid them needing to otherwise become involved in the
proceedings. We consider that was and is an appropriate process to obtain members’
views and it will not require them to obtain lega! representation or expend any costs
other than the cost of a stamp or an email. Many members have indicated their views in
this manner. Those forms will be put before the Supreme Court in the proceedings and
we assume that your client will have no objection to that avidence, given its stated
intention to put into evidence the outcome of the Maeting.

In refation to paragraph 3.1 of your letter, we note that at the time of writing this letter,
no such addendum appears to have been added. Please advise when it will be added.

We alsc note that your client now apparently concedes, by its agreement to add an
addendum (o its "Questions and Answers” document, that the information it has
provided to members fo date is incomplete and potentially misleading. In light of this,
our client considers it fo be insufficient for members to be informed by simply placing
materiai on your client’s website, which members may not check, Members should be
sent via email our client’s circular, as we have repeatedly requested, so that they are
properiy Informed about the Meeting and Trllogy's position. Piease confirm by the close
of business on Friday, 7 June 2013 that your client will do so.

Yours faithfully
Piper Alderman

Per:

g/jﬁ/k/}ﬁf\

7

Amanda Banton

Partner

Ge.

Stephen Russeal, Russalis
Anne Gubbins, ASIC
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12 June 2013
Norton Rose Fulbright Australia

ABN 32 720 868 040
Level 18, Grosvenor Place

Email: abanton @ piperalderman.com.au 226 George Strest
SYDNEY NSW 2060
AUSTRALIA

Private & Confidential Tel +612 9330 5000

Fax +61 2 8330 8111

GPO Box 3872, Sydney NSW 2001
DX 368 Sydney
nortonrosefulbright.com

Amanda Banton
Piper Alderman
Governor Macquarie Towsar
Level 23, 1 Farrer Place
SYDNEY NSW 2000 Direct [ine

+B1 2 9330 8166

Email
Jjohn.moutsopouios @ nortonrossfulbright, com

Your reference: Our reference:
AKB 384881 2796588

Dear Ms Banton

Meeting convened by LM Investment Management Limited (Administrators Appointed) of the
members of the LM First Mortgage Income Fund (“Fund”)

We refer to your letter dated & June 2013 {Letter).

We reject your contention in the prelude to your Letter that our client has “fargely ignored' concerns raised by
your client. Where appropriate for our client to do so, all concerns raised by your client have been
thoroughty addressed in our responses. Similar to your position stated in the prelude to your Letter, we do
not propose to rehash our client’s responses to issues raised by your client throughout cur pravious
correspondence.

We respond to your numbered paragraphs on behalf of our client as follows:
1 Trilogy’s previous position

1.3 You have stated that you do not see the relevance of Trilogy Fund Management Limited’s (Trilogy)
previous pesition as referred to in paragraph 1.2 of our letter dated 5 June 2013 {ie that Trilogy
intended to call a mesting of members of the LM First Morgage Income Fund {Fund) fo vote on the
removal of LM Investment Management Limited {LM) and the appointment of Trilogy as responsible
entity of the Fund).

1.2 Trilagy’s publicly stated position is entirely refevant as Trilegy's position was to call a mesting of
members of the Fund o determine if Trilogy should be appointed responsible entity of the Fund. The
calling of a meeting is undoubtedly the most democratic and cost effective way of members being
abie to decide who should be the responsible entity of their Fund, and is the reason for which our
client has cafled the meeting.

1.3 Cur client strongly denies that it convened the Mesting for its own purposes. The rationale behind
convening the Meeling has been thoroughly canvassed in a number of our letters to you. |n shon,
.M called the maeting to aliow members of the Fund to decide who they want to be responsible
entity of their fund. Our client's position has not changed.

1.4 We note that your Letler did not address the fact that your cfient had signed a clear, unqualified and
unambiguous consent to be the responsible entity of the Fund.

APAC-#18974684-v1
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2 Validity of the Mesting

2.1 Our client strongly denies that it has “avoided dealing with the concerns raised' by your client as to
the validity of the Meeting. To the contrary, our client has openly engaged with you on your client’s
various queres. We refer you to our letters to you dated 8 and 14 May 2013. For clarity, we confirm
that our clisnt's position has not changed.

3 As advised in our fetter to you dated 16 May 2013, LM has indicated that if the resolutions are
passed, it will file with ASIC the ASIC Form 5109, Once filed, ASIC is required to process it and
when it does the responsible entity is changed. Thus, both legally and practically it is clear that LM
befieves the meeting is validly called and will act on those beliefs (even when to do s0 is clearly
against their personal interests. It should be abundantly clear from the above that LM will effectively
resign as responsible entity of the Fund if the members want to appoint Trilogy.

4 Inforimation received by Piper Alderman

4.1 We note that the collection of the views of certain members who have retumad your form as
described, is a process controlled completely by your firm and your client {Trilogy). Our client has not
been copied or pravided with the material and has not been given an opportunity to consider it. This
should be contrasted with the meeting process convened by our client which is regulated by both
statute and general law, where the votes lodged my members in respect to the meeting are collected
and independently verified by Computershare,

4.2 Your assumption at the end of paragraph 3 of your Lettsr is not correct.
5 Addendum to Questions & Answers document
5.1 The addendum appears at Question 15 of the Questions & Answers document. This was added on

5 June (being the date of our last letter to your firm).
g Addendum to Questions & Answers document

6.1 Our client strongly denfes your client's assertion that our client “apparently concedes, by iis
agreement to add an addendum ... that the information it has provided to members fo date is

incomplete and potentially misleading’.

6.2 Our client has inserted the link to your client’s website as an addendum to the Question & Answers
document at the request of your client and to aveid further unnecessary argument on the issue,

6.3 Further, our client has provided your client with a copy of the unithoider register of the Fund on 30
Aprii 3013. Your client has had ample time to distribute correspondence to members of the Fund if it

chose io do so.

6.4 For clarity, our client will not be sending your client's circular 1o members.

Yours faithfully

Y
"
Iy

\_, ;} \v‘\("\_\ﬂ e'?

Partner
MNorton Rose Fulbright Australia

ce Stephen Russell, Russells
Anne Gubbins and Hugh Copley, Australian Securities & Investiments Commission
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6 May 2013

Dear Investor

LM tnvestment Management Limited (Administrators Appointed) (LMIM) has issued a Notice of
Meeting dated 26 April 2013 (Notice) to unitholders in the LM First Mortgage Income Fund
(income Fund) for a Unitholder meeting on 30 May 2013, This meeting is purporting {o vote on
the replacement of LMIM as Responsible Entity (RE) with Triogy. Under the Constitution for the
LM Wholesale First Morigage Income Fund (the Wholesale Fund), we must notify you of the

meeting.

We believe that the meeting is invalid and has been designed to fail. The guestion as to
who should be RE of the Fund is currently subject to proceedings being conducted in the
Supreme Court of Queensland to be heard on 13 May and we will contact you with an
update once the outcome is known. If the Court appoints Trilogy as a Temporary RE, then
Trilogy must within 80 days call a meeting of Unitholders of the Income Fund fo vote on
the appointment of a permanent RE.

Given the large number of offshore unitholders and the way the ‘see through’ provisions of the LM
Currency Protected Australian Income Fund and your Fund currently work, the meeting is likely to
iead to a large number of votes not being cast. If a vote has not been cast, then it is in effect a

vote against a change in RE.
The means by which a Responsible Entity can be changed

The means by which an RE may be changed is set out in Division 2 of Chapter 5C.2 of the
Corporations Act 2001. There are only two bases on which LM may call a meeting of members for

the purposes of changing the RE:

1. If it wishes to retire as the responsible entity of the Fund then it must call a members' meeting
to explain its reason for wanting to retire and to enable the members to vote on a resolution to
choose a company to be the new responsible entity (section 801FL(1) of the Corporations Act
2001). In this case, the meeting has not been called because it wishes to retire as the

responsible entity of the Fund.

2. If members of the Fund want to remove LM as the responsible entity, they may take action
under Division 1 of Part 2G.4 for the calling of a members’ meeting to consider and vote on a
resolution that LM shoultd be removed as the respansible entity and a resolution choosing a
company to be the new responsible entity (section 601FM(1) of the Corporations Act 2001). In
this case, the meeting has not been called as a result of the members taking action under
Division 1 of Part 2G.4 for the calling of a members' meeting for this purpose.




We are writing to LMIM to request it withdraw such notice forthwith and in the circumstances we
do not propose to send you the meeting documents.

If you have any questions please contact Client Services from Monday to Friday between 8.30am
and 5.00pm AEST an 1800 176 559 (within Australia) or +61 7 3039 2888 (outside Australia).

Yours sincerely

//’f}
%fjﬁ/ )%ﬁ A

Rodger Bacon
Executive Deputy Chairman

This letter has been prepared as general information only and is not intended to take the place of professional financial advice.




AN

CONBULTING

Questions & Answers

Date 27 May 2013

Re: LM Investment Management Limited (Administrators Appointed) as Responsible
Entity of the LM First Mortgage income Fund
Meeting of Members

These Question & Answers have been prepared by FT} Consulting as administrators of LM
fnvestment Management Ltd {Administrators Appointed) (‘LM") to assist members by providing
them with additional information on some of the key matters relevant for the meeting of members
of the LM First Morigage Income Fund ("FMIF”) scheduled to take place on 30 May 2013. This
document supplements and is intended to be read together with the Notice of Meeting and the
Explanatory Memorandum dated 28 Aprii 2013.

To allow members time to consider the additional information included in this document
LM will arrange for the Chairman of the meeting fo adjourn the meeting till 11am (AEST) on
Thursday 13 June 2013 at the same location (the Institute of Chartered Accountants, Level
32, Central Plaza One, 345 Queen Street, Brisbane, Queensiand, 4000). As the meeting on
30 May 2013 wiil be adjourned (and the resolutions not put) there is no need to attend the
meeting on 30 May 2013.

1. Will the meeting dispose of the various Court applications which have been made?

When the notice of meeting was sent out fo investors (on 26 April 2013} the anly Court
application on foot at that time was Trilogy Funds Management Ltd (“Trilogy”} atternpting to
replace LM as the responsible entity of FMIF,

LM hed hoped that by calling a meeting to allow members 1o vote on the issue of who should
manage FMIF that the Court would adjourn the proceedings to aliow the meeting to take place.
if the meeting chose to appoint Trilogy then clearly the application would have been withdrawn.
If ihe menvbers did not support the appointmant of Triogy then it was expected that the resulls
of the meeting would be helpful to the Court in deciding what to do. Thus LM reasonably
expected that by calfing the meeting it would minimise legal costs associated with the
appifcation to appoint Trilogy. LM still belleves that holding the meeting continues to be in the
best interests of the members of FMIF. In any event, even if Trilogy is not voled in as
responsible entity at the meeling, the voting results witl help inform the Courd as to how
members of the FMIF want their fund lo be managed,

Sinee the original application wag made two other parties (being another unitholder and ASIC)
have made separate and different applications.

While all three of the Count proceedings have been adjourned untit 15 July 2013 (after the date
of the meeting), in light of the further applications it is af this stage unclear whether or not the
mesting will dispose of all the Court proceedings.

- Liability limited by a scheme approved under Professional Standards Leglstation
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2. Has Trilogy consented to being appointed as responsible entity of FMIF?

As the notice of meeting was sent out afler the application made to Court to have Tritogy
appointed as temporary responsible entity of FMIF, I M assumed that Tritogy would (if
members voted to appoint them) consent (o be appointed as responsible entity of FMIF,

On 23 May 2013 (some 4 wecks after the notice of meeting was posted out) Trilagy has
advised LM that it does not consent lo being appointed as responsible entity by members at
the meeting scheduled for 30 May 20713,

The reason that Trilogy has provided for not consenting is that they believe that the matler
should be determined by the Court. Trilogy states that each member of FMIF is entiled to tum
up to Court to make thelr views known to the Caurt and that this makes the Court the
appropriate forum to determine who should manage their fund.

it seems that Trilogy prefers to put hath you (should you elect to put your views o the Courl)
and your fund to the significant costs associated with the Court proceedings rather than allow
the matter to be defermined in the more usual and democralic manner in a meeting of
members. This is particularly so given the Court adjourned the proceedings Hi 15 July 2013 in
part fo allow the meeting fo run its course.

3. {am only a small unitholder do { still rneed to vote?

Yes ~ it is very imporiant that you vote so that your views are known. As noted in the answer
to the previous question, LM intends fo provide to the Court ail details of the voting so that the
Court is accwrately informed as to the current wishes of unitholders,

4. What are the resolutions which will be considered at the meeting on 30 May (now to be
adjourned to 13 June}?

There are 2 resolutions specified in the notice of meeting which are o be considersd at the
meesting.

Resofution 1 secks to remove LM as the Responsible Entity of FMIF,
Resolution 2 seeks to appoint Trilogy as the replacement Responsible Entity of FMIF.

Resolutions 1 and 2 are interlinked, Unless both resclutions are approved, neither resolution
can be approved. This means that even if the resolution fo remove LM is passed, the
resolution lafis away if Tiifogy is not appoinied as the replacement Responsible Entity,

Resolutions 1 and 2 are extraordinary resolutions which require af least 50% of the total voles
that may be cast by eligible members in the Fund (including members not present in person or
by proxy) to vote in favour in order for each resolution to be passed. These votes must be
conducted by a poll and each member has 1 vote for sach dollar value of the total Units they

hold in FMIF.

ftis possible that there may be other procedural resolutions which are puf forward at the
meeting. If there are, then these will be decided on a show of hands and each member has
one vole on each resolution determined by a show of hands. However, importantly under the
FIIF constitution a proxy appointed by member is not entitied to vole on a show of hands.
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5. Are unitholders in the two LM managed feeder funds (being the LM Currency Protected
Australian Income Fund (CPAIF) and the LM Institutional Currency Protected Australian
tncome Fund (ICPAIF) abie to direct LM (their responsible entity} how they wish LM to
vote at the FMIF meeting?

The constitutions of the two feeder funds each have “See Through Voting” provisions. These
were introduced to alfow members of CPAIF and ICPAIF to give voting directions {bassd on
thelr proportionate see through voting percentage) fo their responsible entity (LM) as fo how fo
vole &t the FMIF meeting. This was seen as a direct benefit toc members of the feeder funds
by giving them (rather than LM as responsible entity} the right to make decisions on important
malters put to an FMIF mesting.

As the FMIF meeling is to be adjourned to 13 June 2013 the Feeder fund voling directions
nead to be received by Friday 7 June 2013 at 4pm.

LM considers that these provisions are valid and effective o enfranchise members of the two
feeder funds. However, in case there are parties with alternative views, L will ensure that
when the voles are counted they are recorded to separately show the fesder fund votes.

6. Will the FMIF be wound-up?

The AFSL given to the Administrators by ASIC on 8 April 2013 authorises the Administrators to
remain as the rosponsible entify of the FMIF to investigale and preserve the assets and affairs

of the FMIF and fo:

1. Wind-up the scheme; or
2. Transfer the functions of the responsible entity to an entity not externally-administerad.

Whilst we have now reached our view that it is in the best inferests of members fo formally
wind up the FMIF, we have given an undertaking (and the Courf may order) that we nof take
any steps pending the hearing on 18 July 2013, to formalize the winding up.

7. Is FMIF currently being wound up?
Technically & wind up of FMIF has not actually commenced.

It took many weeks {o investigate the assels and form a view on whether it was in the best
interests of members for FMIF to be wound up and, more importantly, how best to achieve
- thal,

The only assels of FMIF are loans which are secured by mortgages. Most of the Ioans are in
defaull, The function of LM is fo realize those loans — it does this by taking the appropriate
aclion to enforce ils rights under those loans or sell those Ioans. As a result of the global
financial crisis LM has been unable fo make new loans on acceplable terms. Accordingly, in
accordance with the “go forward” siretegy which was announced by LM on 20 December 2012,
when loan moneys are recovered they are used to pay FMIF liabilifies with the surpius being
distribuled fo members. Thus whife a technical wind up of EMIF has not commenced, the
action in relation lo FMIF loan assets and moneys recovered which is being taken by LM would
be no different if a fechnical wind up had commenced
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8.

10.

If the Court did appoint Trilogy as temporary responsible entity would Trilogy need to
subsequently call a meeting of members?

Yes. Ifthe Court appointed Trilogy as temporary responsible entity then, under the
Cormorations Act, Trifogy would need fo cali a meefing of members of FMIF within 80 days of
its appaintment (o choose a new permanent responsible entity. It is likely that Tritogy would
propaose themselves as the new permanent responsible entity and, if so, would put a resolution
te members which was essentially the same as the second resolution (o be considered at the
meeting calied by LM for 30 May 2013,

if Tritogy did ot have the support of members to be appointed as the permanent responsible
entily al this meeling, then under the Corporations Act this would trigger a requirement that
Tritogy apply to the Court for an order directing it fo wind up the FMIF and Tritegy would
remain as lhe responsible entily and be required to wind up FMIF if so ordered. In that case,
Trilogy would have to conduct ils cwn review and formulate its own strategy and approach. As
mentioned, this might call info question the ability to make interim capital distributions.

ft would thus be possible, and indeed highly likely, that if Trilogy was appointed by the Court as
temporary responsible enfity ihey could remain as responsible entily for the rest of the ferm of
FMIF aven if they did not enfoy the necessary support of members of FIMIF to be chosen as
the permanent responsible enfily.

Was the Notice of Meeting reviewed or approved by ASIC?

LM was solely responsible for the Notice of Meeting and the decision fo call the meeting. ASIC
was nof provided a copy of the Notice of Mesting to review prior to its dispatch and, as such,
ASIC did not approve the Notfive of Meeting.

Prior approval of such Netices by ASIC is nof required.

if LM remains as responsible entity but is put into liquidation, will the clawback
provisions of the Corporations Act provide advantages to members?

As advised in the Nolice of Meeling, the Corporations Act has a number provisions that allow a
Liguidator of & Company to “Clawback” money from Direclors, related patties and creditors
{(“Clawback provisions’). The Clawback provisions will only apply if LM goes into Liguidation.

As previously steled, the application of thess Clawback provisions fo FMIF's property is
untested, and not free from doubt. But, LM remains of the view that the application of those
provisions is at least arguable.

If LM is removed as responsible entity:
1. the new responsible entity will not be able to rely upon the Clawback provisions.
2. the Clawback provisions cannot be used by the new responsible enlity fo increase the
recovery from FMIF property. It is not known al this stage whether any transaction

involving fund property could be the subject of action under these Clawback provisions,
but investigations are continuing,
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3. the Clawback provisions wili still allow for the Liquidators to recover funds for the
benefit of unsecured creditors of LM (as opposed to members of the FMIF). If that
occurs, members may still benefit if the funds recovered reduce the amount that LM is
entifed to be paid from the FMIF Properiy for expenses incurred on behaif of EMIF,

How should the Proxy Form he completed?

The proxy form needs to be signed and the various boxes completed. However, a signed
proxy form (with no boxes completed} is still a valid proxy and constiiutes an AGAINST vote on
all resolutions. If no proxy is lodged or vote cast at the meeting, this is effectively support of
LM's continued management. This is because 10 replace LM as Responsihle Entity, over 50%
of units eligibie to vote must vote in favour of the change.

When must | vote & how do 1 Vote?

As the Chairman will adjourn the meeting on 30 May 2013 to 13 June 2013 there is no need fo
affend the meeling on 30 May 2013,

Unless you intend to vote at the adjourned meeting in Brisbane on Thursday 13 June 2013,
you will need lo lodge a Signed Proxy Form with Compuitershare no later than 11.00 am on
Tuesday 11 June 2013.

You can post, email or fax your Proxy form to Computershare — details are sef out below.

By Post: Computershare Investor Services Pty Lid
GPC Box 2062
MELBOURNE VIC 8060 Australia

Hand Deliver: Computershare Investor Services Pty Lid
452 Johnston Strest
ABBOTSFORD VIC 3067 Ausiralia

Facsimile: 03 9473 2145 {within Ausiraiia) or
+67 3 8473 2145 (ouiside Australia)

Emaill guorum@computershare.com. al
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13. What happens if I have lost my Proxy Form?
Please contact LM on one of the below numbers o receive pre-printed replacement forms.
Auslralia Toll Free — 1800 062 919
New Zealand Toll Free — 0800 142 918
International +681 7 5584 4500

Or afternatively, you can send an email to mail@®LMaustralia.com.

14. If 1 have any questions who should | cali?

Please conlfact your Financial Adviser or if you do not have & Financial Adviser please conlact
LM on one of the numbers listed in the previous answer,
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TRILOGY FUNDS MANAGEMENT LIMITED

ABN: 59 080 383 679

was licensed as an Australian Financial Services Licensee pursuant to section 913B of the Corporations Act
2001. The conditicns of the licence are hereby varied from the date hereunder. The licensee shall continue to
be licensed as an Australian Financial Services Licensee subject to the conditions and restrictions which are
prescribed, and to the conditions contained in this licence and attached schedules,

1. This licence authorises the licensee to carry on a
financial services business to:

{a) provide financial product advice for the
following classes of financial products:

(i)

deposit and payment products limited
to:

(A} basic deposit products; and

(ii) interests in managed investment

schemes limited to:
(A) own managed investment scheme
only;

{b) dealin a financial product by:

&

{if)

issuing, applying for, acquiring, varying
or disposing of a financial praduct in
respect of the following classes of
financial products:

(A) derivatives; and
{B} interests in managed investment
schemes limited to:

{1) own managed investment
scheme only; and

applying for, acquiring, varying or
disposing of a financial product on
behalf of another person in respect of
the following classes of products:

(A) depesit and payment products
limited to:

(1) basic deposit products;
(B) derivatives;
(C) foreign exchange contracts;
(D) general insurance products;

(E) interests in managed investment
schemes excluding investor
directed portfolio services; and

(F} securities; and

Licence No: 261425

“Effective 19 June 2013

(¢} operate the following kinds of registered
managed investment schemes (including the
holding of any incidental property) in its
capacity as responsible entity:

{

schemes which only held the following
types of property:

{A) direct real property;

(B) financial assets; and

{C) mortgages;

to retail and wholesale clients.
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TRILOGY FUNDS MANAGEMENT LIMITED

ABN: 5% 080 383 679 Licence No; 261425

' Schediule of Condiitions

Key Person Requirements
2. Hany of the following officer(s) or key person(s) cease to be officers of the licensee or to perform duties on behalf
of the licensee with respect tc iis financial services business:
{a) Rodgeringle BACON;
{b) David John HOGAN;
{c) TrevorJohn GIBSON; and
{d) Paul Ernest DORTKAMP;
the licensee must notify ASIC in writing within 5 business days of the following matters:
{e) the date the officer or key person ceased to be an officer of the licensee or to perform duties on behalf of the
licensee with respect to its financial services business; and

{f) the name, address, date of commencement, educational qualifications and experience of any replacement
officer or key person the licensee has appointed to perform duties on behalf of the licensee with respect to its
financial services business; and

(g) if the licensee does not have a replacement officer or key person, detailed reasons as to why the licensee has
not nominated a replacement; and

(h) a detailed description of how the licensee will continue to comply with the Act and the conditions of this
licence following the officer or key person(s) identified above, or any replacement of such person, ceasing to
be an officer of the licensee or to perform duties on behalf of the ficensee with respect to its financial services

business.

Compliance Measures to Ensure Compliance with Law and Licence
3. The licensee must establish and maintain compliance measures that ensure, as far as is reasonably practicable,
that the licensee complies with the provisions of the financial services laws.

Training Requirements for Representatives
4. The licensee must for any natural person who provides financial product advice to retail clients on behalf of the
licensee (including the licensee if he or she is a natural person):
{a) identify the tasks and functions that person performs on behalf of the licensee; and
(b) determine the appropriate knowledge and skills requirements required to competently perform those tasks
and functions; and
(¢} implement procedures for continuing training.

5. The licensee must ensure that any natural person who provides financial product advice to retail clients on behalf
of the licensee (including the licensee if he or she is a natural person):
(a) has completed training courses at an appropriate level that are or have been approved by ASIC in writing
that are relevant to those functions and tasks; or
{b) has been individually assessed as competent by an assessor that is or has been approved by ASIC in writing;
or
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TRILOGY FUNDS MANAGEMENT LIMITED

ABN: 59 080 383 479 Licence No: 261425

Effeciive 19 June 2013

(c} inrespect of financial product advice on basic deposit products and facilities for making non-cash payments
that are related to a basic deposit product or First Home Saver Accounts issued by an ADI (i.e. FHSA deposit
accounts), has completed training courses that are or have been assessed by the licensee as meeting the
appropriate level that are relevant to theose functions and tasks.

Condition 5 does not apply in relation to:
(a) anatural person who is a customer service representative and who provides financial product advice:
{i) derived from a script approved by a natural person who complies with paragraphs 5(a), (b} and (¢)
{"qualified person™); or
(i) under the direct supervision of a qualified person present at the same location; or
(b) anatural person who is a para-planner or trainee adviser and who provides advice under the direct
supervision of a qualified person who is, in addition o the licensee, responsible for:

(i) ensuring that any financial product advice that is provided by the para-planner or trainee adviser for
which a Statement of Advice must be given, is reflected in a Statement of Advice that has been reviewed
by the qualified person before the Statement of Advice is given, to ensure that the Statement of Advice
would comply with all the requirements of the Act; and

{ii) managing and leading any verbal explanation of the financial product advice to the client,

where the licensee has established procedures to ensure that the natural person does not provide financial
product advice to retail clients on behalf of the licensee, other than in the manner specified in this paragraph, and
the licensee monitors whether or not those procedures are effective.

Condition 5 does not apply in relation to financial product advice:
(a) given to retail clients in advertising to which section 1018A applies, provided that:
(i) this licence authorises the provision of financial product advice; and
(i} aresponsible officer of the licensee approves such advertising before its publication or dissemination to
retail clients; or _
{b) for which there is an exemption under the Act from the obligation to hold a licence.

Nofification to Current or Former Representative's Clients

8.

Where, under Division 8§ of Part 7.6

{a} ASIC makes a banning order against a current or former representative of the licensee; or

(b} the Court makes an order disqualifying a current or former representative of the licensee;

the licensee must, if directed in writing by ASIC, take all reasonable steps to provide the following information in
writing to each retail client to whom the representative had provided personal advice within 3 years prior to the
date of the banning order or disqualification order;

(¢} the name of the representative; and

(d) any authorised representative number allocated to the representative by ASIC; and

(e} the terms of the banning or disqualification order; and
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(f) contact details of the licensee for dealing with enquiries and complaints regarding the banning or
disqualification or the conduct of the representative as a representative of the licensee.

Financial Requirements for Market Participants and Clearing Parficipants
9. Where the licensee is a market participant, or a clearing participant, conditions 10 to 18 (inclusive) do not apply to
the licensee.

Base Leve! Financial Requirements
10. The licensee must:

{a) beabletopay all its debts as and when they become due and payable; and

(b} either:

(i) have total assets that exceed total liabilities as shown in the licensee’s most recent balance sheet lodged
with ASIC and have no reason to suspect that the licensee’s total assets would currently not exceed its
total Liabilities; or

(if) have adjusted assets that exceed adjusted liabilities calculated at the balance date shown in the
licensee’s most recent balance sheet lodged with ASIC and have no reason to suspect that the licensee’s
adjusted assets would currently not exceed its adjusted liabilities; and

(¢} for all licensees except those with an authorisation to operate registered managed investment schemes in the
capacity of a responsible entity, meet the cash needs requirement by complying with one of the following
five options:

(i) Option 1 (reasonable estimate projection plus cash buffer}—refer to definition of ‘Option 1" under this
licence; or

(if) Option 2 {contingency based projection)—refer to definition of "Option 2" vinder this licence; or

{iii) Option 3 (financial commitment by an Australian ADI or comparable foreign institution)—a
requirement that an Australian ADI or a foreign deposit-taking institution approved in writing by ASIC
as an eligible provider gives the licensee an enforceable and unqualified commitment to pay on demand
from time to time an unlimited amount to the licensee, or the amount for which the licensee is liable to
its creditors at the time of the demand to the licensee’s creditors or a trustee for the licensee’s creditors,
that the licensee reasonably expects will apply for at least 3 months, taking into account ail commercial
contingencies for which the licensee should reasonably plan; or

{iv) Optlon 4 (expectation of support from an Australian ADI or comparable foreign institution)—a
requirement that the licensee:

(A) is a subsidiary of an Australian ADI or a corporation approved by ASIC in writing for the purpose
of this condition; and

{B) reasonably expects that {based on access to cash from ifs related bodies corporate) it will have
adequate resources (when needed) to meet its liabilities for at least the next 3 months (including
any additional liabilities that the licensee might incur during that period), taking into account all
adverse commercial contingencies for which the licensee should reasonably plan; and

ASIC
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(C) ensures that a responsible officer of the licensee has documented that the officer has the reasonable
expectation for at least the following 3-monih period together with the reasons for forming the
expectation, the contingencies for which the licensee considers it is reasonable to plan, the
assumptions made concerning the contingencies and the basis for selecting those assumptions; or

(v} Option 5 {parent entity prepares cash flow projections on a consolidated basis)—a requirement that the
licensee ensures that:

(A) the cash flows of the licensee and each of its related bodies corporate, other than any body
regulated by APRA ("licensee group"}, are managed on a consolidated basis; and

(B) there is a body corporate within the licensee group of which all members of the licensee group are
subsidiaries that is not a body regulated by APRA ("parent entity"); and

{C) the parent entity complies with Option 1 or Option 2 as if it were the licensee, cash flows of any
member of the licensee group were cash flows of the licensee and any cash held by a member of
the ficensee group, other than as trustee or as trustee of a relevant trust, were so held by the
licensee; and

(D} areportby the parent entity’s auditor that is a registered company auditor is given to ASIC with
the licensee’s annual audit report under condition 19 of this licence, in relation to each financial
year of the licensee and for any other period that ASIC requests, by a date that ASIC requests, with
respect to compliance by the parent entity with Option 1 or Option 2 as they would apply in
accordance with subparagraph (C), reflecting the report that would be required from the auditor of
a licensee, for that period purporting to comply with Optien 1 or Option 2; and

(E) either of the following applies:
Alternative A—the parent entity has provided an enforceable and unqualified commitment to pay
on demand from time to time an unlimited amount to the licensee or to meet the licensee’s
liabilities which the licensee reasonably expects will apply for at least the next 3 months taking into
account all adverse commercial contingencies for which the license_e should reasonably plan; or

Alternative B-the licensee reasonably expects that (based on acceéss to cash from members of the
licensee group), it will have adequate resources to meet its liabilities (including any additional
Habilities that the licensee might incur while the commitment applies) for at feast the next 3 months
taking into account all adverse commercial contingencies for which the licensee should reasonably
plan and a responsible officer of the licensee has documented that the officer has the reasonable
expectation in respect of at least the following 3 months together with the reasons for forming the
expectation, the contingencies for which the licensee considers it is reasonable to plan, the
assumptions made concerning the contingencies and the basis for selecting those assumptions; and
{F} the licensee has no reason to believe that the parent entity has not complied with the requirement

at subparagraph (C) or has failed to comply in a material respect with its obligations under
Chapter 2M or, if the parent entity is not a company, under any other laws (whether law in
Australia or not) relating to financial reporting that apply to it.

For 5 years after the end of the last financial year that includes a part of the period to which any document

prepared for subparagraph {c){iv)(C) or Alternative B in subparagraph (c}{v)(E) relates, the licensee must keep the

document and give it to ASIC if ASIC requests.
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financial Requirements for Managed Investments and Custody Services
11. The licensee must hold at least $5 million net tangible assets {('NTA"), unless for each registered scheme operated
by the licensee:
{a) all the scheme property and other assets of the scheme(s) not held by members are held by a custodian
appointed by the licensee, that has $5 million NTA or is an Australian ADI {or a sub-custodian appointed by

that custodian); or

(b} all the scheme property and other assets of the scheme(s} not held by members are special custody assets or
the Tier $500,000 class assets held by the licensee or a custodian appointed by the licensee (or a sub-
custodian appointed by that custodian), where the person holding the scheme property or other assets is:
(i) the licensee and the licensee has $500,000 NTA; or
(i} the custodian or sub-custodian and the custodian has $500,000 NTA; or

{c} the only scheme property and other assets of the scheme(s) that are not held under paragraph {(a) or (b} of
this condition are special custody assets, each of which is held by:
(i) the licensee; or ’
(ii} a custodian that has the same level of NTA as the licensee is required to have under the remainder of

this condition; or

{iii} the members of the scheme;

in which case the licensee must hold NTA of 0.5% of the value of:

(d) assets (including mortgages held by members of a mortgage scheme and managed as part of the scheme);
plus

(e) any other scheme property not counted in calculating the value of assets;

of the registered scheme(s) operated by the licensee with a minimum NTA requirement of $5¢,000 and a

maximum NTA requirement of $5 million.

12. The custodian need not have the required NTA under paragraph 11(c)(if) of this licence if the only assets it holds
for the scheme are those contained in paragraphs (), () or (h} of the definition of special custody assets under
this licence, or if the audited trust account is a regulated trust account, described in paragraph (d) of the
definition of special custody assets under this licence,

Financial Requirements for Holding Client Money or Property
13, If at any time the licensee:
(a} Isrequired to hold money in a separate account under Division 2 of Part 7.8; or
{b) holds moeney or cther property on trust for a client or is required to do so under regulation 7.8.07(2) of the
Corporations Regulations or otherwise; or
(¢} has the power to dispose of a client’s property under power of attorney or otherwise;
the licensee must ensure that the licensee has at least $50,000 in surplus liquid funds ("SLF"} unless the total value
of the meney and property for all clients is less than $100,000 excluding:
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(d) money that has satisfied a client’s liability on an insurance contract where the licensee is acting under a
binder or section 9858 applies, or property acquired by investment of that mMoney; or

(e} the value of property where the licensee merely holds a document of title, and the client has legal title to the
property.

financial Requirements for Licensee Transacting with Clients

4. If the licensee incurs actual or contingent liabilities of the relevant kind by entering into a transaction with a
client(s} in the course of providing a financial service to the client(s), the licensee must have adjusted surplus
liquid funds ("ASLF") of the sum of:
(a) $50,000; plus
(b) 3% of adjusted liabilities between $1 million and $100 million; plus
{c} 0.5% of adjusted liabilities for any amount of adjusted Habilities exceeding $100 miilion,

up to a maximum ASLF of $100 million,

This condition does not apply to the licensee if:

(d) the total of:
(i) the current lHabilities that would be included in the calculation of the licensee’s adjusted lHabilities; and
(if) thecontingent liabilities that if crystallised would be a current liability and be included in the

calculation of the licensee’s adjusted liabilities,

is less than $100,000; or

(e) the licensee has no:
(i) liabilities to clients that would be included in calculating its adjusted labilities; or
(ii} contingent liabilities to clients which if crystallised would be included in calculating its adjusted

liabilities,

other than under debentures the licensee issued under Chapter 2L.

For the purpose of paragraphs (d) and {e), the licensee may disregard a liability or a contingent lability that:

{f) is a contingent lability that is neither a derivative nor a liability from underwriting securities or managed
investment products; or

(g) the licensee reasonably estimates has a probability of less than 5% of becoming an actual liability; or

(h) is covered by money or property that the licensee holds in a separate account under Part 7.8 or on trust for
clients; or

(i} is adequately secured as defined in paragraph (a) or (b} of the definition of “adequately secured” under this
licence; or

() is a liability incurred by entering into a transaction on a licensed market that is to be settled using a clearing
and settlement facility, the cperation of which is authorised by an Australian C§ facility licence; or

(k) is under a foreign exchange contract and the licensee is required to have $10 million of tier one capital under
another condition of this licence because the licensee has entered a foreign exchange contract as principal; or

{1} isunder a derivative where:
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(1) the licensee does not make a market in derivatives: and
{ii} the licensee entered into the dealing for the purposes of maraging a financial risk; and
(iif} either the licensee’s dealings in derivatives are not a significant part of its business or of the business of
it and its related bodies corporate taken together; and
{iv} the licensee did not enter into the dealing on the instructions of another person; or
{m) is under a foreign exchange contract where the licensee:
(1) does not make a market in foreign exchange contracts; and
{ii) entered info the contract for the purposes of enabling a payment in one of the currencies under the
foreign exchange contract; and
(if) did not enter into the foreign exchange contract on the instruction of another person; or
(n) is under a margin lending facility where the licensee agrees to provide credit to another person, to the extent
that any poertien of the credit remains undrawn,

In this condition, a reference to a client includes a person who acquires or disposes of financial products in a
transaction that the licensee entered into at a price the licensee stated in the course of making a market.

Reporting Triggers and Requirements for Financial Requirement Conditions of this Licence
15. The licensee must ensure the reporting requirements under conditions 16 and 17 of this licence are met where
either paragraph (a} or paragraph (b) applies:
(a) the trigger points described in paragraphs (i) and (ii) below occur:
{i} the licensee has adjusted Liabilities of more than $1 million and less than or equal to $100 millien; and
{(i1) the licensee has an ASLF of less than 5.5% of adjusted' liabilities; or
(b} the trigger points described in paragraphs (i), {ii) and (i) below occar:
{i} thelicensee has adjusted liabilities of more than $100 million; and
(ii} the licensee does not have $100 million ASLF; and
(iii} the licensee has an ASLF that is less than $500,000 above the minimum ASLF required under condition
14 of this icence.

16, Where the licensee’s ASLF is below the trigger points, the licensee must not enter into any transactions with
clients that could give rise to further Habilities, contingent labilities or other financial obligations until the
licensee's board or other governing body has certified in writing that, having conducted reasonable enquiry into
its financial position, there is no reason to believe that the licensee will fail to comply with its obligations under

section 912A.

17. Where the licensee's board or other governing body has made the certification required under condition 16, the
licensee must ensure that the licensee's board or other governing body certifies in writing at least monthly that,
having conducted reasonable enquiry into its financia! position, there is no reason to believe that the licensee will
fail to comply with its obligations under section 912A until the licensee’s ASLF continuously exceeds the trigger
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point for a period exceeding one month.

8. The licensee must keep each certification issued by the licensee's board or other governing body under conditions
16and 17 of this licence for at least 5 years from the date of such certification. The licensee must provide ASIC
with a copy of each certification within 3 business days of the date of each certification.

Audit Opinion on Financial Requirements

19. The licensee must lodge with ASIC an opinion by a registered company auditor ("the audit opinion”) addressed
to the licensee and ASIC for the following periods:
{a} foreach financial year, at the same time the licensee is required to lodge a balance sheet under Part 7.8; and
{b) for any period of time that ASIC requests, by the date ASIC requests the audit opinion to be lodged,

that states whether during:
(¢} eny part of the period for which the lcensee:
(i) relied on being a market participant or a clearing participant, on a positive assurance basis, the licensee
was a participant in the:
(A) ASX market; or
(B} Chi-X market; or
(C) ASX 24 market, and restricted its financial services business to participating in the ASX 24 market
and incidental business; or
(D) licensed CS facility operated by ASX Clear Pty Limited; or
(E) licensed CS facility operated by ASX Clear (Futures) Pty Limited, and restricted its financial
services business to participating in the licensed CS facility and incidental business; and
(i) relied on being a body regulated by APRA, on a positive assurance basis, the licensee was a body
regulated by APRA; and
(d} any partof the period for which the licensee was not authorised to operate registered schemes in the
capacity of a responsible entity:
(it inthe auditor's opinion, the licensee:
(A) complied with all the financial requirements under conditions 10 to 18 (inclusive) of this licence
other than paragraph 10(c) of this licence, except for paragraph (e) of the definition of "Option 1"
under this licence if the licensee purports to comply with "Option 1"; and
(B) except for any period stated in the report when the licensee purports to comply with subparagraph
10(c)(ii), (iv} or (v), had at all times a projection {covering at least the foliowing 3 months) that
purports to, and appears on its face to comply with, paragraph (a) of the definition of "Option 1" or
paragraph (a) of the definition of "Option 2" under this licence {depending on which option the
licensee purports to be complying with); and

(C) except for any period stated in the report when the licensee purports to comply with subparagraph
10(c)(iil), {iv) or (v}, correcily calculated the projections on the basis of the assumptions the licensee
adopted for the projections described in subparagraph (d)(i)(B) of this condition; and
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for any period when the licensee relied on subparagraph 10{c)(iii) of this licence, has obtained from
an Australian ADT or a foreign deposit-taking institution approved in writing by ASIC as an
eligible provider an enforceable and unqualified commitment to pay on demand from time to time
an unlimited amount to the licensee, or the amount for which the licensee is liable to its creditors at
the time of demand to the licensee's creditors or a trustee for the licensee's creditors; and

for any period when the licensee relied on subparagraph 10(c)(iv), following an examination of the
documents prepared for subparagraph 10{c){(iv)(C), the licensee complied with subparagraph
10{c)iv)(A) and subparagraph 10(c){iv)(C) for the period to which the report relates; and

for any period when the licensee relied on subparagraph 10(c)(v), the licensee complied with
subparagraph 10(c){v}{A) and (B}; and

for any period when the licensee relied on Alternative A in subparagraph 10(c)(v}(E), the parent
entity has provided an enforceable and unqualified commitment to pay on demand from time to
time an unlimited amount to the licensee or to meet the licensee’s labilities.

except for any period stated in the report when the licensee purports to comply with subparagraph
10{c}{ii3), {iv) or {v}, following an examination of the documents the licensee relies on in complying with
"Option 1" or "Option 2" as defined under this licence, the auditor has no reason to believe that:

{A)

{B)

)

(D)

the licensee did not satisfy the requirements of paragraph 912A(1)(h) for managing the risk of
having insufficient financial resources to comply with the conditions of this licence; or

the licensee failed to comply with the cash needs requirement using either "Qption 1" or "Option 2"
as defined under this licence (as applicable) except for:

(1) paragraphs (a), (c) and (e) of the definition of "Option 1" as defined under this licence; or

{2) paragraphs (a) and (c) of the definition of "Option 2" as defined under this licence; or

if the licensee relied on "Option 1" as defined under this licence, the assumptions the licensee
adopted for its projection were unreasonable; or

if the licensee relied on "Option 2" as defined under this licence, the basis for the selection of
assumptions to meet the requirements for the projection adopted was unreasonable; and

for any period when the licensee relied on subparagraph 10(c)(iv), following an examination of the
documents prepared for subparagraph 10(c)(iv)(C), the auditor has no reason to believe that:

(A)

{B)

the licensee did not satisfy the requirements of paragraph 912A(1)(h) for managing the risk of
having insufficient financial resources to comply with the conditions in this licence; and

the basis for the selection of the assumptions adopted was unreasonable; and

for any period when the licensee relied on subparagraph 10(c){(v) under Alternative B, following an

examination of the documents prepared for Alternative B, the auditor has no reason to believe that:

(A) the licensee did not satisfy the requirements of paragraph 912A(1)(h) for managing the risk of
having insufficient financial resources to comply with the conditions in this licence; or

(B} the basis for the selection of the assumptions adopted was unreasonable.

Professional indemnity Compensation Requirements
20. The licensee must maintain an insurance policy covering professional indemnity ar‘&i fraud by officers that:
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{a) is adequate having regard to the nature of the activities carried out by the licensee under the licence; and
(b) covers claims amounting in aggregate to whichever is the lesser of:
(i} %5 million; or
(i) the sum of the value of all IDPS property of all IDPS for which it is the operator and all scheme property
of all registered schemes for which it is the responsible entity.

External Disputes Resoiution Requirements

21, Where the licensee provides financial services to retail clients, the licensee must be a member of one or more
External Disputes Resclution Scheme{s) ("EDRS") which covers, or together cover, complaints made by retail
clients in relation to the provision of all of the financial services authorised by this licence.

22. Where the licensee ceases to be a member of any EDRS, the licensee must notify ASIC in writing within 3
business days:
(a) the date the licensee ceases membership of the EDRS(s); and
{b} the reasons the licensee's membership of the EDRS(s) has ceased (including circumstances where the EDRS is
no longer operating, failure by the licensee to renew their membership of the BDRS or where the EDRS has
terminated the licensee’s membership of the EDRS); and

{c} details of the new EDRS(s) the licensee intends to or has joined {including the date the membership
commences and the name of the EDRS); and

(d) details that provide confirmation that the licensee is covered by EDRS(s) covering complaints made by retail
clients in refation to the provision of all of the financial services authorised by this licence.

Agreement with Holder of Financial Product on Trust
23, the licensee: _
{a) operates a registered scheme in the capacity of a responsible entity; or
(b) operates an IDPS as an IDPS operator; or
(¢} provides a custodial or depository service;
and in the course of operating that scheme or providing that service the licensee enters into an arrangement:

(d) with another person ("holder”} to hold scheme property, IDPS property or to hold financial products on trust
for or on behalf of the licensee or another person; or

{e) between a responsible entity or IDPS operator in that capacity and another person ("master custodian”)
under which the mester custodian is authorised to arrange for a third person ("subcustodian”) directly or
indirectly to hold scheme property or IDPS property; or

(f) with a subcustodian arranged by a master custodian;

the licensee mustensure that at all times:

(g) thearrangement is covered by a contract that is in writing; and

{h} the contract clearly specifies:

11
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{iv}

{v)

{vi)

| Effective 19 June 2013

the nature of the arrangement and the obligations of each party; and

the rights that the parties will have in relation to ongoing review and monitoring of the holder or any
subcustodian or for an agreement made by the licensee with a master custodian ("master agreement"),
the master custodian and the standards against which their performance will be assessed; and

how the holder, any subcustodian, or for a master agreement, the master custodian will certify that it
complies with, and will continue to comply with, the requirements of ASIC Regulatory Guide 133
(formerly referred to as Policy Statement 133) when read in conjunction with ASIC Regulatory Guides
148 and 167 (formerly referred to as Policy Statements 148 and 167) (as each of those Regulatory Guides
is in force as at the date of this licence); and

how instructions will be given to the holder, subcustodian or for a master agreement, the master
custodian; and

how the client of the licensee will be compensated if the client suffers any loss due to a failure by the
holder, any subcustodian, or for a master agreement, the master custodian, to comply with its duties or
to take reasonable care based on the standards applying in the relevant markets for the assets held and
the extent to which the holder, any subcustodian, or for a master agreement, the master custodian, must
maintain a minimum level of professional indemnity insurance; and

that the holder, any subcustodian, and for a master agreement, the master custodian is prohibited from
taking a charge, mortgage, lien or other encumbrance over, or in relation to, the assets held under the
arrangement unless it is for expenses and outlays made within the terms of the contract {but not
including any unpaid fees of the holder, master custodian or subcustodian) or in accordance with the
licensee's instructions; and

{vii} in the case of a responsible entity or IDPS operator who has a master agreement, what should be in the

written contract with any subcustodian used in accordance with these conditions including the liability
of the subcustodian to the master custodian and the licensee when acts or omissions of the subcustodian
are in breach of the subcustodian's cbligations; and

(viii)how records of the assets held will be kept and maintained by the holder, any subcustodian or for a

(ix)

{x

master agreement, the master custodian; and

requirements for reporting by the holder, any subcustodian, or for 2 master agreement, the master
custodian, including nofifications of any dealing in or transfers of the assets; and

requirements for the holder to provide all reasonable access and assistance to any registered company
auditar engaged to conduct an audit in relation to the licensee.

The contract is not required to contain the matters specified in paragraph (iii), {v) or {vi} or to be in writing to the

extent that the licensee establishes by documentary evidence that it is not practicable for the licensee to:

{a) hold the relevant financial products (being property outside Australia) itself; or

(b) engage a custodian that is willing to include such matters in the contract to hold that property on reasonable
commercial terms;

and provided that the licensee has disciosed to the client that these terms will not be included.

12
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Propery
24. The licensee must, in relation to a registered scheme for which the licensee is the responsible entity, ensure that at
all times the holder of any scheme property:
(a) complies with the requirements of ASIC Regulatory Guide 133 (formerly referred to as Policy Statement 133}
(as in force as at the date of this licence) relating to the holding of scheme property; and

(b) maintains proper records identifying the scheme property.

Prohibition to Operate Managed Discretionary Account Service
25. The licensee must not provide an MDA service to a retail client except when operating a registered scheme.

Retention of Financial Services Guides, Statements of Advice and Material Relating fo Personal Advice
26. Where the licensee provides financial product advice to retail clients, the licensee must ensure that copies
(whether in material, electronic or other form) of the following documents are retained for at least the period
specified: :
(2) each Financial Services Guide ("FSG") (including any Supplementary FSG) given by or on behalf of the
licensee, or by any authorised representative of the licensee while acting in that capacity - for a period
commencing on the date of the FSG and continuing for at least 7 years from when the document was last

provided to a person as a retall client; and
(b)  arecord of the following matters relating to the provision of personal advice to a retail client {other than

personal advice for which a Statement of Advice ("SOA" is not required or for which a record of the advice

is kept in accordance with subsection G46B(3A) ):

{i) the client's relevant personal circumstances within the meaning of subparagraph 945A(1)(a)}{(i); and

(i) the inguiries made in relation to those personal circumstances within the meaning of subparagraph
945A(1)(a)(ii); and

(iii} the consideration and investigation conducted in relation to the subject matter of the advice within the
meaning of paragraph 945A(1)(b); and

{iv) the advice, including reasons why advice was considered to be "appropriate” within the meaning of
paragraphs 945A(1)a) to (¢),

for a period of at least 7 years from the date that the personal advice was provided;

{c) any SOA provided by or on behalf of the licensee, or by any authorised representative of the licensee while
acting in that capacity - for a period of at least 7 years from the date the document was provided to the client.

27. The licensee must establish and maintain measures that ensure, as far as is reasonably practicable, that it and its
representatives comply with their obligation to give clients an FSG as and when reguired under the Act. The
licensee must keep records about how these measures are implemented and monitored.
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Terms and Definitions

In this licence references to paragraphs, subsections, sections, Divisions, Parts and Chapters are references to
provisions of the Corporations Act 2001 ("the Act"} unless otherwise specified. Headings contained in this licence are
for ease of reference only and do not affect interpretation, Terms used in this licence have the same meaning as is
given to them in the Act {including, if relevant, the mearing given in Chapter 7) and the following terms have the
following meanings:

actual or contingent liabilities of the relevant kind means:
(a) anactual or contingent monetary liability; or

{b) an actual or contingent Hability under a non-standard margin lending facility, in the circumstances
determined under the terms of the facility, to transfer marketable securities to the client.

adequately secured means:
{a) secured by an enforceable charge over a financial product (other than a financial product issued by the licensee or
its associate) if:
{i) the financial product is:
(A} regularly traded on;

(1) a financial market (as defined in subsection 767A(1) and disregarding subsection 767A(2)} operated
by a market licensee or a lcensee other than the licensee or its associate that in the reasonable
opinion of the licensee produces sufficiently reliable prices to assess the value of the security
provided by the charge;

(2) an ASIC-approved foreign market under ASIC Regulatory Guide 72 (formerly referred to as Policy
Statementi 72) as at the date of this licence; or

{3) aforeign market approved in writing for the purpose by ASIC; or

(B) aninterest in a registered scheme for which withdrawal prices are regularly quoted by the responsible
entity and the licensee believes on reasonable grounds that withdrawal may be effected within 5
business davs; and
(ii) the market value of the financial product is:
{A) if the financial product is a debt instrument—at least 109% of the amount owing; or
(B) otherwise—at least 120% of the amount owing; or
(b) secured by a registered first mortgage over real estate that has a fair market valuation at least equal to 120% of the
amount owing; or

{c) owing from an eligible provider; or
{d} secured by an enforceable charge over amounts owing to another licensee which themselves are adequately
secured,

adjusted assets means the value of total assets as they would appear on a balance sheet at the time of calculation
made up for lodgement as part of a financial report under Chapter 2M if the licensee were a reporting entity:
#*

14
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(a) minus the value of excluded assets that would be included in the calculation; and

(b) minus the value of any receivable of the licensee that wouid be included in the calculation, up to the amount that
the licensee has excluded from adjusted liabilities on the basis that there is an enforceable right of set-off with that
receivable; and

(c) minus the value of any assets that would be included in the calculation that are encumbered as a security against
liabilify to a person that provides a security bond to ASIC up to the amount of the bond: and

(d) minus the value of any assets that would be included in the calculation that may be required to be applied to
satisfy a lability under a credit facility that is made without recourse to the licensee up to the amount of that
liability excluded from adjusted liabilities; and

e} plus
(i) the amount of any eligible undertaking that is not an asset; or
{ii} if the eligible undertaking is for an unlimited ameunt, an unlimited amount;
provided that if the eligible undertaking is given by a person who is an eligible provider only because of
paragraph (b) of the definition of “eligible provider” under this licence, the amount added may be no more than
one quarter of the eligible provider’s net assets {excluding intangible assets) as shown in the most recent audited
financial statements lodged with ASIC; and :

{f) for calculating ASLF, plus the value of any currenf assets of any trust (other than a registered scheme) of which
the licensee is trustee as if they would appear on the balance sheet as assets of the licensee except to the extent the
value exceeds the sum of:

(i) the current liabilities of the trust as if they would appear on the balance sheet as assets of the licencee; and
{ii) any adjustments to ASLF that are a result of current assets, liabilities and contingent liabilities of the trust for
accounting purposes being included in calculating adjustments; and

(g) for caiculating ASLF, plus the value of the applicable percentage as set out in paragraphs (c){i) and (iii} of the
definition of “standard adjustments” under this licence of the value of any current assets that would be acquired
in return for paying & contingent liability as set out in paragraphs (c){i) and {iii} of the definition of “standard
adjustments” under this licence up to the value of the applicable percentage of the relevant contingent lability.

adjusted liabilities means the amount of total liabilities as they would appear on a balance sheet at the time of

calculation made up for lodgement as part of a financial report under Chapter 2M if the licensee were a reporting

entity;

(2) minus the amount of any liability under any subordinated debt approved by ASIC that would be inctuded in the
calculation; and

{b} minus the amount of any lability that is the subject of an enforceable right of set-off that would be included in
the calculation, if the corresponding receivable is excluded from adjusted assets; and

(¢} minus the amount of any liability under a credit facility that would be included in the caleulation, if it is made
without recourse to the licensee; and

(d) for calculating ASLF, plus the amount of the total current liabilities of any trust (other than a registered scheme)
of which the licensee is trustee as if they would appear on the balance sheet as liabilities of the trustee; and

I5

61



Australian Financial

TRILOGY FUNDS MANAGEMENT LIMITED

ABN: 5% 080 383 ¢79 Licence No: 261425

ffective 19 june 2013

Scheduie of Condifions

(e} plus the value of any assets that are encumbered as a security against another person’s liability where the licensee
is not otherwise lfable, but only up to the lower of:

(i) the amount of that other person’s liability; or
(if} the value of the assets encumbered after deducting any adjustments under this licence.

adjusted surplus liquid funds or ASLF means surplus liquid funds minus either:
(a} thestandard adjustments (refer to the definition of "standard adjustments” under this licence); or

(b) such other adjustments as ASIC may from time to time consent to in writing.

ASX market means the licensed financial market operated by ASX Limited.

ASX 24 market means the licensed financial market operated by Australian Securities Exchange Limited.
Chi-X market means the licensed financial market operated by Chi-X Australia Pty Limited,

clearing participant means a participant as defined in section 761A in relation to a clearing and settlement facility
("CS Facility”) where that clearing and settlement facility is the licensed CS facility operated by ASX Clear Pty Limited

or ASX Clear (Futures) Pty Limited.

customer service representative means call centre staff or front desk staff who deal with initial queries from
customers.

derivative means "derivatives” as defined in section 761D (including regulation 7.1.04 of the Corporations
Regulations) and:

{a) includes “managed investment warranis” as defined in this licence; and

(b) excludes "derivatives" that are "foreign exchange contracts” as defined in this licence.

eligible custodian means:

{a) an Australian ADI or

(b) amarket participant or a clearing participant of ASX Clear Pty Limited; or

(¢) asubcustodian appointed by a person of the kind referred to in {a) or (b) of this definition.

eligible provider means:

(a) an Ausiralian ADL; or
(b) an entity (other than a registered scheme of which the licensee or the licensee’s associate is the responsible entity):

16
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{1} whose ordinary shares are listed on a licensed market or an ASIC-approved foreign exchange under ASIC
Regulatory Guide 72 (formerly referred to as Policy Statement 72) as at the date of this licence; and

(ii) that had net assets (exciuding intangible assets) of more than $50 million, as shown in the most recently
audited financiai statements of the provider lodged with ASIC; and

(iii) that the licensee has no reason to believe no longer has net assets of at least that amount; or

{¢) an Australian government (i.e. the Commonwealth or a State or Territory government) or a government of a
country that is a member of the Organisation for Economic Co-operation and Development (“OECD country
government”), or an agency or instrumentality of an Australian or OECD country government; or

(d) aforeign deposit-taking institution that is regulated by an ASIC - approved regulator; or

(e} aforeign deposit-taking institution approved in writing by ASIC for this purpose; or

{fy an Australian CS facility licensee; or

(g) anentity approved by ASIC in writing for this purpose.

eligible undertaking means the amount of a financial commitment that is:

(a) payable on written demand by the licensee {disregarding any part previously paid or any amounti that would be
repayable as a current liability or, for calculating NTA, as a liability by the licensee if money were paid), provided
by an eligible provider in the form of an undertaking to pay the amount of the financial commitment to the

licensee, and that:
{i} is an enforceable and unqualified obligation; and
(ii) remains operative (even if, for example, the licensee ceases to hold an AFS licence} until ASIC consents in
writing to the cancellation of the undertaking; or
(h) epproved in writing by ASIC as an eligible undertaking,

exciuded assets means:

{a) intangible assets (i.e. non-monetary assets without physical substance); and

{b} except when allowed under paragraphs (e) or (f) of this definifion, assets owing or receivables ("receivables”)
from, or assets invested in, any person who:
(i} is an asscciate of the licensee; or
(i} was an associate of the licensee at the time the Hability was incurred or the investment was made; or
(iii) became liable to the licensee because of, or in connection with, the acquisition of interests in a managed

investment scheme the licensee operates; and

(¢} except when allowed under paragraph (g) of this definition, assets:
(i) held as a beneficial interest or an interest in a managed investment scheme; oz

(if} invested in any superannuation product, in respect of which the licensee or its associate may exercise any form of
power or control; and

(d) except when allowed under paragraphs (e} or (f) of this definition, receivables from the trustee of any trust in
respect of which the Heensee or its associate may exercise any form of power or control; and
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(e} despite paragraphs (b} and (d} of this definition, a receivable is not an excluded asset to the extent that:

(£

(g)

{i} itisadequately secured; or
(ii) the following apply:

(A)

(B)
()

(D)

it is receivable as a result of a transaction entered into by the licensee in the ordinary course of its
business on its standard commercial terms applicable to persons that are not associated with the
licensee on an arm’s length basis; and

no part of the consideration in refation to the transaction is, in substance, directly or indirectly invested
in the licensee; and

the total value of such assets {before any discount is applied) is not more than 20% of the assets less
liabilities of the licensee; and

for the purposes of calculating ASLF, the amount is further discounted by 10% of the value after any
adjustment required by paragraph (a) or {b) of the definition of "adjusted surplus liquid funds" in this
licence; or

{iif) the following apply:

tA)

(B

(©

(D)

it is receivable from an insurance company that is a body regulated by APRA and results from a
transaction entered into by the licensee in the ordinary course of its business on its standard commercial
terms applicable to persons that are not associated with the licensee on an arm's length basis; and

there is no reason to believe that any amount jnvested in the licensee would not have been invested if
the transaction that caused the receivable had not taken place or was not at the time of the investment
expected to take place; and

there Is no reason to believe that the recoverability of the receivable will materially depend on the value
of an investment by any person in the licensee; and

the total value of the receivables under this subparagraph (iii) before any adjustment required by
paragraph (a) or (b} of the definition of "adjusted surplus liquid funds" in this licence is applied is not
more than 60% of the adjusted liabilities of the licensee disregarding this subparagraph (iii); or

{iv) ASIC consents in writing to the licensee treating the amount owing as not being an excluded asset; and
despite paragraphs (b} and (d) of this definition, the licensee can include a receivable amount to the extent that it
is owing by way of fees from, or under rights of reimbursement for expenditure by the licensee out of property
of, a superannuation entity as defined in the Superannuation Industry (Supervision) Act 1993, an IDPS or a
registered scheme to the extent that the receivable: .

(i) exceeds amounts invested by the entity, IDPS or scheme in, or lent {other than by way of a deposit with an
Australian ADI in the ordinary course of its banking business) directly or indirectly by the entity, IDPS or
scheme to, the licensee, a body corporate the licensee controls, a body corporate that controls the licensee or
a body corporate that the licensee's controller controls; and

(i} if receivable by way of fees, represents no more fees than are owing for the last 3 months; and

{ili} if receivable under rights of reimbursement for expenditure by the licensee, has not been receivable for more
than 3 months; and

despite paragraph (c) of this definition, the licensee does not have to exclude a managed investment product

unless any part of the amount invested is, in substance, directly or indirectly, invested in the licensee.
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financial asset means cash, cheques, orders for payment of money, bills of exchange, promissory notes, securities,
deposit products and interests in managed investment schemes (including where the managed investment scheme
invests in direct real property or mortgages) but does not include a derivative.

foreign exchange contracts means "foreign exchange contracts” that are financial products and includes "derivatives",
as defined in section 761D (including regulation 7.1.04 of the Corporations Regulations), that are foreign exchange

contracts.

incidental property means:

(a) assets of any kind which are necessary for, or incidental to the effective operation of the scheme, the total value of
which, and the total lability that may arise from the holding of which, does not exceed 10% of the value of the
assets net of liabilities other than liabilities to members as members of the scheme; and

(b} cash (including foreign currency), deposits or current accounts with an Australian ADI or units in a cash
management {rust that are held for no more than 3 months pending investment in assets to which the scheme
relates, or expenditure or distribution to members, and foreign exchange contracts that are not derivatives for
section 7610 (including regulation 7.1.04 of the Corporations Regulations} held for enabling payment in the
foreign currency or receipt in Australian currency of proceeds of receipts in foreign currency; and

(¢} derivatives and foreign exchange contracts that are derivatives under section 761D (including regulation 7.1.04 of
the Corporations Regulations), where:

(i the value or amount of the derivative or foreign exchange contract will ultimately be determined, derived or
varied by reference to something else for the purposes of paragraph 761D(1){(c) which is related to or may
significantly and directly affect the receipts or costs of the fund; and

(i) the derivative or foreign exchange contract is acquired or disposed of by the licensee as a hedge which has
the primary purpose of avoiding or limiting the financial consequences of fluctuations in, or in the value of,
receipts or costs of the fund.

managed investment warrant means a financial product:
(a) thatisa financial product of the kind referred to in subparagraph 764A(1)(b)(ii) or 764A(1)(ba}{ii); and
{(b) would be a derivative to which section 761D applies apart from the effect of paragraph 761D{3){c); and

{c} thatis transferable,

market participant means a participant as defined in section 761A in relation to & financial market:

(@) inthe ASX market, that is required to comply with the ASIC Market Integrity Rules (ASX Market) 2010 that relate
to financial requirements, taking into account any waiver by ASIC; or

(b} in the Chi-X market, that is required to comply with the ASIC Market Integrity Rules (Chi-X Australia Market)
2011 that relate to financial requirements, taking into account any waiver by ASIC; or

{c) in the ASX 24 market, that:
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{i} restricts its financial services business to participating in the ASX 24 market and incidental business; and

(i) complies with the ASIC Market Integrity Rules {ASX 24 Market) 2010 that relate to financial requirements,
taking into account any waiver by ASIC,

MDA service means a service with the following features:
{a) a person {"the client") makes client contributions; and
(b) the client agrees with another person that the client's portfolio assets will:
(i} be managed by that other person at their discretion, subject to any limitation that may be agreed, for
purposes that include investment; and
(i) not be pooled with preperty that is not the client's portfolio assets to enable an investment to be made or
made on more favourable terms; and
{iif} be held by the client unless a beneficial interest but not a legal interest in them will be held by the client; and
(¢} the clientand the person intend that the person will use client contributions of the client to generate a financial
return or other benefit from the person's investment expertise.

net tangible assets or NTA means adjusted assets minus adjusted liabilities.

old law securities options contracts means "options contracts” as defined under section 9 of the Act immediately prior
to 11 Maxrch 2002 which were "securities” as defined under subsection 92(1) of the Corporations Act immediately prior

te 11 March 2002,

Option 1 means the reasonable estimate projection plus cash buffer basis where the licensee is required to:

(a) prepare a projection of the licensee's cash flows over at least the next 3 months based on the licensee's reasonable
estimate of what is likely to happen over this term; and

{b) document the licensee's calculations and assumptions, and describe in writing why the assumptions relied upon
are the appropriate assumptions; and

{¢} update the projection of the licensee's cash flows when those cash flows cease to cover the next 3 months or if the
licensee has reason to suspect that an updated projection would show that the licensee was not meeting
paragraph (d) of this definition; and

(d) demonstrate, based on the projection of the licensee's cash flows, that the licensee will have access when needed
to enough financial resources to meet its liabilities over the projected term of at least 3 months, including any
additional liabilities the licensee projects will be incurred during that term; and

(e) hold (other than as trustee) or be the trustee of a relevant frust that holds, in cash an amount equal to 20% of the
greater of:
{i) the cash outflow for the projected period of at least 3 months (if the projection covers a period longer than 3

months, the cash outflow may be adjusted to produce a 3-month average); or
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(if) the licensee's actual cash outflow for the most recent financial year for which the licensee has prepared a
profit and loss statement, adjusted to produce a 3-month average.
For the purposes of this definition references to the licensee's cash flow include the licensee's own cash flow and any
cash flow of a relevant trust but do not include cash flows of any other trust.

For the purposes of paragraph (e) of this definition, "cash” means:

{A) current assets vaiued at the amount of cash for which they can be expected to be exchanged within 5 business
days; or

(B) a comunitment to provide cash from an eligible provider that can be drawn down within 5 business days and has
a maturity of at least a month;

but does not include any cash in a relevant trust if the licensee has reason to believe that the cash will not be available
to meet all of the projected cash flows of the licensee.

Option 2 means the cash needs requirement on the contingency-based projection basis where the licensee is required

to:

(a} prepare a projection of the licensee's cash flows over at least the next 3 months based on the licensee’s estimate of
what would happen if the licensee's ability to meet its liabilities over the projected term {including any liabilities
the licensee might incur during the term of the projection) was adversely affected by commercial contingencies
taking into account all contingencies that are sufficiently likely for a reasonable licensee to plan how they might
manage themy; and

(b) document the licensee's calculations and assumptions, and describe in writing why the assumptions relied upon
are the appropriate assumptions; and

{¢) update the projection of the licensee's cash flows when those cash flows cease to cover the next 3 months or if the
licensee has reason to suspect that an updated projection would show that the licensee was not meeting
paragraph (d) of this defindtion; and

{d) demonstrate, based on the projection of the licensee's cash flow, that the licensee will have access when needed to
enough financial resources to meet its labilities over the projected term of at least 3 months, including any
additional liabilities the licensee might incur during that term.

For the purposes of this definition references to the licensee's cash flow include any cash flow of a relevant trust.

regulated trust account means:
{a) atrustaccount maintained by a trustee company that provides traditional services; or

{b) a trust account maintained by a solicitor unless money in the account includes money that is excluded from
regulation as trust money under the laws of the State or Territory relating to legal practitioners that are relevant
to the operation of the trust account by the solicitor; or

{(c} areal estate agent’s trust account; or
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(d) a frust account maintained by an entity other than the licensee and that provides protections similar to the
accounts described in paragraphs (a) to {c) of this definition, and is approved by ASIC for the purpose in writing,

refevant trust means, for the purposes of the definitions of "Option 1" and "Option 2 of this licence, a trust:

(a) where substantially all of the financial services business carried on by the licensee is carried on as trustee of a
trust;

(b} thatis not a registered scheme or a superannuation entity as defined in subsection 10(1) of the Superannuation
Industry (Supervision) Act 1993; and

{c) thatis not & frust to which a trustee company provides traditional services.

standard adjustments means:
{a) discounts as follows:
(i) 8% for the values that reflect obligations to pay the licensee a certain sum maturing beyond 12 months unless
the interest rate applicable is reset to reflect market interest rates at least annually; and
(ii) 16% for the values that reflect any assets other than:
(A} anobligation to pay the licensee a certain sum; or
{B} aderivative; or
(C) an interest in property held in trust by another licensee under Division 3 of Part 7.8 or the rights to
money held by another licensee in an account under section 9818; and
(b) 8% of the values that reflect others’ obligations to pay the licensee a certain sum except to the extent that the asset
is adequately secured or is a right against another licensee in respect of money or property held by that other
licensee in an account under section 9818 or held in frust under Division 3 of Part 7.8; and
(c) the following amounts for contingent labilities and contingent liabilities of any trust (other than a registered
scheme) of which the licensee is trustee;
() 5% of any contingent liabilities that can be quantified under an underwriting or sub-underwriting of
financial products except:
(A) during the 5 business days after the commitment is assumed; and
(B) during any period it is unlawfui to accept applications for the financial products to which the
underwriting relates (such as under subsection 727(3) or section 1016B) and the period ending 5
business days after the first day on which it becomes lawful to accept applications; and
(C) to the extent that the underwriter holds funds from persons seeking to acquire the financial products
subject to the underwriting; and
(i1} 5% of the potential liability of any contingent liabilities that can be quantified under a derivative other than
to the extent there is an offsetting position in any of the following or a combination of the following:
(A) the "something else" for the purposes of paragraph 761D(1){c); and
{B) another derivative relating to that something else; and
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(C) athing that is so similar to the something else as to make the probability of net loss from the Hability
under the derivative exceeding any increase in the value of the thing less than 5% in the reasonable and
documented opinion of the licensee,

except to the extent that the licensee is of the reasonable opinion that the risk that they will become Habilities

(or become liabilities to a greater extent than taken into account for the purposes of applying the adjustment)

because of a change in the price or value of the something else is trivial; and

(iil) 20% of the potential liability of any contingent liabilities that can be quantified under a guarantee or
indemnity;

(d} the relevant percentage as set out in subparagraphs {c)(ii) and {){iii) of the amounts that in the licensee's
reasonable opinion is the maximum amount that the licensee may be liable for in relation to a contingent liability
referred to in paragraph (c) where the maximum Hability cannot be quantified; and

{e} where the licensee has agreed to sell an asset that it does not hold, the amount of the adjustment that would
apply if it held that asset is o be applied against adjusted assets.

For the purposes of this definition, the risk that a contingent liability will become a liability may be treated as trivial if

the probability that this will occur is reasonably estimated by the licensee as less than 5%,

For the purposes of paragraphs (a) and (b) of this definition, discounts apply against the value of current assets:
() used in calculating "adjusted assets” in this licence; and

{g} of any trust {other than a registered scheme) of which the licensee is a trustee (see subparagraph (£)(ii} of the
definition of "adjusted assets" in this Heence); and

(h) thatare deducted under paragraph {c} of the definition of "adjusted assets” in this licence as assets to which
recourse may be had for a liabilily of the licensee where the licensee's liability is limited to those assets but the
total discounts applied to those assets shall not exceed any excess of the value of the licensee’s assets to which
recourse may be taken over the amount of the liability; and

(i) thatis the applicable percentage of the current assets that would be acquired in return for paying a contingent
liability referred to in subparagraph (c}{i} or (iii) of this definition including rights against a sub~underwriter (see
paragraph (g) of the definition of "adjusted assets” in this Heence).

The licensee does not have to apply the discounts to the value of amounts payable from a client in the ordinary course

of its financial services business for financial products that the client has agreed to buy, if the money is required to
be—and in the reasonable estimation of the Lcensee probably will be—paid no more than 5 business days after the

client became liable.

surplus liquid funds or SLF means adjusted assets minus adjusted liabilities:

(a) plus any non-current liabilities that were used in calculating adjusted labilities and the value of any assets that
are encumbered {where the licensee is not Hable and the assets do not secure another person’s current liability)
that were deducted when calculating the licensee’s adjusted liabilities; and

(b) minus any non-current assets that were used in calculating adjusted assets; and
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{c) if the licensee is an eligible provider under paragraph (b) of the definition of “eligible provider” under this
licence—plus one quarter of the value of the licensee’s non-current assets minus any intangible assets and the
amount of its non-current labilities.

trigger point means either of the trigger points described in condition 15 of this licence.

value of assets means, for the purpose of condition 20 of this licence, the value of assets and other scheme property

and/or IDPS property determinred as follows:

(a) in the case of assets that would be recognised in preparing a balance sheet for members under Chapter 2M - their
value as if at that time such a balance sheet was being prepared; and

(b) in the case of any other scheme property and /or IDPS property - its market value. For the purpose of this
calculation mortgages held by members of a registered scheme and managed as part of the scheme must be
treated as assets of the scheme.
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in accordance with these reasons, namely:
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* This is a case about a proposed development on the Gold Coast that did not proceed

because of lack of funds. In the first proceeding, the developer (“Kosho™) sues over the
alleged failure of a lender to provide funds under a 2009 Facility. The lender says that
it was not obliged to do so because certain special conditions were not satisfied. In the
second proceeding, the lender sues the director and sole sharcholder of Kosho,
Ms Fujino, pursuant to a guarantee dated 19 October 2007 for monies which it says are
payable by Kosho under the terms of an earlier facility agreement. ‘

The Kosho proceeding

{i]

2

3]

In 2004 Kosho acquired land on the Nerang-Broadbeach Road at Nerang. It hoped
to develop the 4.44 ha site into an integrated, mixed-use, master-planned
development to be known as the Abadi Residential Village. The development was
to be on a large scale incorporating 333 apartments (or 328 apartments and a
32 suite hotel) in addition to commercial/retail space. The first stage was to include
124 units in five separate buildings, with 1600 m? of shops and restaurants. The
first stage, in turn comprised five individual stages: 1A, B1, B2, C and D.

By mid-2007 Kosho’s debt needed to be refinanced. It approached City Pacific
Limited (“CPL”). On or about 17 October 2007 CPL as responsible entity of the
Pacific First Mortgage Fund (“PFMPF”) offered Kosho a finance facility of
$12,610,000 (2007 Facility). This offer was accepted by Kosho, The security
provided for the 2007 Facility included a first registered mortgage over the
development site at Nerang (which Kosho in these proceedings describes as “the
Carrara land™), a first registered third party mortgage granted by City Co Pty Lid
(“City Co™) over land situated at 3 Beach Road, Surfers Paradise (“the Surfers
Paradise land™) and a deed of guarantee and indemnity granted by Ms Fujino. City
Co was associated with Kosho and formed part of a group known as Coast Land
International. A proposal existed to develop a 19 storey boutique hotel on the
Surfers Paradise fand. In excess of $10m was advanced under the 2007 Facility.
The 2007 Facility was for a term of 18 months.

In early 2009 the Kosho interests (which I will refer to simply as Kosho) began
negotiations for a new facility which would cover its existing debt and assist with
sales and marketing, development and construction costs in relation to Stage 1A of
the Abadi Residential Village. This culminated in a Letter of Offer dated
24 June 2009 from CPL for that purpose. This offer was promptly accepted by
Ms Fujino on behalf of Kosho and on behalf of City Co as third party mortgagor.
The 2009 finance facility (2009 Facility) was for a total amount of $16m and the
Letter of Offer dated 24 June 2009 stated:
“ $16,000,0600.00 (Sixieen Million Dollars) to be advanced generally to
meet the following costs:

Current Position $12,610,000
Construction/Consultants $2,193,830
Interest (1o be retained) $860,000
Contingency $336,170
Total Facility $16,600,000

Less praceeds from sale of Commercial Property  ($2,647,937)”
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The 2007 Facility, which was originally due to expire on 19 April 2009, was
extended, initially to 30 April 2009, and later to 30 June 2009, so as to enable
Kosho to negotiate the 2009 facility. The term of the 2009 Facility was 12 months.
In that regard, the letter stated:
“Facility to expire 30 June 2010, An option to extend the facility
may be approved by the Lender provided the Lender is satisfied with
the progress of the project and no event of default exists, It is the
intention of the City Pacific First Mortgage Fund to finance the
entire project {as per proposal dated March 2009), using best
endeavours, however the facility will be reviewed on 30 June 2010 at
which time a decision will be made on extending the facility if at all
possible. Any extension will be at the sole discretion of the City
Pacific First Mortgage Fund.” '

The offer was subject to numerous Special Conditions. Special Condition (g)
related to progress payment claims in respect of construction. Special Condition (k)
related to the mortgage over the Surfers Paradise land and provided:
“(k) The Lender agrees fo release any encumbrance over Lot 3
Beach Road upon provision of a $3,000,000.00 cash payment
and/or achieving Project (Stage 1A} loan to value ratio of 67%
and/or future Project Sub-stages achieving a loan to value ratio
less than 70%. Any release of security will be subject to an
updated valuation of the remaining security property dated
within 30 days of the release.”

The Special Conditions which assume greatest importance in the Kosho proceedings
are Special Conditions (p), (q) and (s). These provide as follows:
“(p) This offer is subject 10 an unconditional copy of the sale
contract for the commercial property being provided to the
Lender’s solicitor and confirmation from the Lender’s solicitor
that the sale 15 unconditional and a deposit of 10% has been

paid.

(q) This offer is conditional upon the commercial property settling
on or before 28 February 2010.

(s} This offer of finance is conditional on, and subiect to:

(i) the borrower entering into a deed of assignment and
consent in. relation to the agreement between the
Department of Main Roads, Kosho Pty Ltd and Club
Cavill Pty Ltd (Assignment Deed) to be prepared by, and
on terms satisfactory to the Lender;

(it}  the borrower causing Club Cavill Pty Lid 1o enter into the
Assignment Deed.

(iii) the Department of Main Roads confirming that it is
satisfied with the terms of the Assignment Deed; and
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{7

8]

1

{10]

[t

(iv) the Assignment Deed being entered into and binding on
the Borrower and Clob Cavill Pty Ltd (and the Borrower
providing two originals of the Assignment Deed executed
by both the Borrower and Club Cavill Pty Ltd to the
Lender) within 2 business days of receipt of the
Assignment Deed.”

On 20 July 2009 Trilogy Funds Management Limited replaced CPL as responsible
entity of PFMF.

The funds to meet construction and consultant costs of $2,193,830 were never
advanced. The Trilogy interests (which I will refer to simply as Trilogy) say that
this was because Special Conditious (p), (q) and (s) were never satisfied.

Kosho contends that Special Condition (p) was satisfied and that it was disabled
from complying with Special Conditions {(q} and (s} by Trilogy’s conduct. Kosho's
essential allegation is that Trilogy unreasonably delayed in its consideration and
determination of Kosho’s compliance with the requirements of the 2009 Facility,
and, in particular, delayed in entering imto a deed of assignment on terms
satisfactory to Trilogy and terms satisfactory to the Department of Main Roads
(“DMR”) in accordance with Special Condition (s). It alleges that by failing to
advance funds under the 2009 Facility by, at the latest, the end of October to early
November 2009 so as to enable Kosho to commence the development and the
construction of Stage 1A, Kosho was disabled from complying with Special

Condition (g).

Kosho alleges that by acting as it did, Trilogy breached certain implied terms of the
2009 Facility. Trilogy contests the existence of most of the alleged implied terms,
and also denies that it breached any implied terms.

Kosho makes a multi-million dollar claim for damages for breach of contract in
respect of the profit which it says it would have earned from the successful

development of the project. Trilogy responds that;

{a) the lender had no obligation to advance the funds, having regard to the terms
of the offer and Special Conditions (p}, (g} and (s);

(b) even if there was such an obligation, the additional funding was for Stage 1A
of the development, and Kosho would therefore have had, in any event, to
seek a great deal more funding in order to be in a position to derive profit;

(c) itis totally unrealistic to suggest that such funding could have been obtained
at a cost which would have allowed Kosho to profit from the development
(assuming it could in fact have been obtained); and

{d) the development would not, in any event, have returned a profit: the global
financial crisis intervened and the Gold Coast property market fell into a
major decline from which it has not, even yet, emerged.

Kosho also advances claims for alieged misleading and deceptive conduct and
alleged unconscionable conduct. Each of Kosho’s claims give rise to the same
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essential issue of causation. There also is a substantial issue about the assessment
of Kosho’s alleged loss and damage.

A separate issue arises in relation to CPL’s alleged failure to discharge the mortgage
over the Surfers Paradise land pursuant to a request made on 8 April 2009, The
short answer to this claim is that the request to release the mortgage was superseded
by negotiations whereby the Surfers Paradise land was to be offered as security as

part of the 2009 Facility.

The Fujino proceeding

(£33

(4]

In this proceeding Trilogy claims as a debt from Ms Fujino monies owing under the
guarantee granted by her dated 19 October 2007. Ms Fujino defended this
proceeding, and the substantive ground of defence was that, by reason of her alleged
limited ability to read English, she was in a position of disadvantage when signing
the guarantee, CPL was aware of the possibility that such disadvantage might exist
and that the fransaction was unfair. After this “vnconscionability” issue was
litigated and identified as the only substantive issue in the Fujinc proceeding,
Trilogy made written submissions filed 10 December 2012, It was only in the
Kosho submissions filed 1 February 2013 that Ms Fujino abandoned reliance on the
matters relating to her alleged position of disadvantage in executing the guarantee,
which featured in her defence and counterclaim. The late abandonment of this
defence and counterclaim has implications for costs.

The remaining issue in the guarantee action is whether Kosho has a claim for
damages which can be set-off against its liability under the 2007 Facility (as varied),
and thereby reduce or extinguish the debt which Ms Fujino guaranteed.
Accordingly, the Fujino proceeding depends on the resolution of the damages claim

in the Kosho proceeding.

The issues:

[15]

The substantial issues may be summarised as follows:
(1) Was Special Condition (p) satisfied?

(2) Did conduct by Trilogy, in breach of contract, disable Kosho from complying
with Special Conditions (q) and (5)?

(3) Did Trilogy engage in the misleading and deceptive conduct which is
alleged?

(4 Did Trilogy engage in the unconscionable conduct which is alleged?

(5} Issues of causation. The relevant inquiry is about the position that Kosho and
City Co each would have been in if Trilogy had performed the contract and
not engaged in the alleged conduct in breach of statute. A particular inquiry is
whether Kosho would have been entitled to obtain an advance for the purpose
of consultants” fees and construction costs if Trilogy had not conducted itself
as alleged, and what would have happened if Kosho had obtained the

requested funds.
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{6)  The final issue is the assessment of the quantum of any loss and damage that
was caused to Kosho by any breach of contract and/or contravention of
statute that is established by Kosho. Kosho and City Co each claim
substantial damages on the basis of the loss of the opportunity to develop the
Carrara land and the loss of the opportunity to develop the Surfers Paradise
land and that each has suffered loss of equity in those properties.

Was Special Condition (p) satisfied?

[16]

(17

[19]

It is convenient fo set out again the words of Special Condition (p):
“(p) This offer is subject to an unconditional copy of the sale
contract for the commercial property being provided to the
Lender’s solicitor and confirmation from the Lender’s
solicitor that the sale is unconditional and a deposit of 10%
has been paid.”

It is common ground that the “commercial property” referred to in Special Condition
(p) and also in Special Condition (g} is a commercial property comprising Stage 1A.

On 3 January 2009 Kosho (as grantor) entered into a Put and Call Option Deed with
a Japanese businessman, Hiroo Ota (as grantee). In simple terms, the Put and Call
Option Deed granted Mr Ota a Call Option to purchase proposed Lots 1 to 10
(inclusive} in the commercial property that was to he constructed. It also granted
Kosho a Put Option to require Mr Ota to purchase the lots. If the Call Option was
exercised then a contract for the sale and purchase of each of the lots in the form of
a contract contained in Schedule 2 to the Deed was to be delivered to Kosho along
with a deposit amounting to 10 per cent of the purchase price of $8m plus GST.
The unconditional contract contained in Schedule 2 was in the form of contract
approved by the Real Estate Institute of Queensland and the Queensland Law
Society for commercial land and buildings.

The Put Option constituted an irrevocable offer by Mr Ota to enter into such a
contract. The exercise of the Put Option required Kosho to deliver 1o Mr Ota an
executed copy of the contract. The Put and Call Option Deed provided that a
contract for the sale and purchase would come into existence between Mr Ota and
Kosho upon the delivery of that executed contract. Mr Ota was required to execute
the contract and ¢l 14.1 of the Deed granted Kosho an irrevocable power of attorney
to sign on Mr Ota’s behalf any contract of sale that came into existence under the
Deed.

Clause 12 of the Put and Call Option Deed required Mr Ota to pay a Security Bond
fo Kosho’s solicitors when he signed the Deed, and provided for the Security Bond
to be held by that firm as security for the performance of Mr Ota’s obligations under
the Deed. Clause 12.2 provided that if the Call Option or the Put Option was
exercised, the part of the Security Bond set out in the Deed as relevant to each lot
would be “credited towards the deposit payable” under the contract applicable to
that Jot. If neither the Call Option nor the Put Option was exercised any remainiag
amount of the Security Bond was to be refunded. A Security Bond of $800,000 was
paid on 28 January 2009 and was held in Kosho’s solicitor’s trust account wmtil
October 2010, when Kosho terminated the Put and Call Option Deed and released
the Security Bond back to Mr Ota.
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Clause 28 of the Put and Call Option conferred upen Kosho an entitlement to
terminate the Deed in certain events, including if any approval by a federal, state or

~ local government authority was not given, or was withdrawn, changed, suspended

or declared invalid. Kosho also was able to terminate the Deed if any approval was
subject to a condition that it was unable to comply with, or was dissatisfied with
because, in Kosho’s opinion, complying with a condition may prevent or hinder or
delay the profitable completion and/or disposal of the development.

CPL knew of the Put and Call arrangement as early as February 2009. Kosho’s
revised March 2009 funding submission which was provided to CPL on
2 April 2009 contained a copy of the Put and Call Option Deed.

Kosho did not exercise its option, and neither did Mr Ota.

Kosho submits that Special Condition (p) was satisfied by the provision of the Put
and Call Option Deed on various dates after the 2009 Facility was agreed, including

29 June 2009, 2 July 2009 and 11 August 2009.

Trilogy responds that Special Condition (p) was never satisfied since:

(a)  what was provided by Kosho was a Put and Call Option Deed, and not a “sale
contract”;

(b) there was no deposit but a Security Bond which was to be credited “towards
the deposit” payable under a yet to be executed sale contract and which,
unlike a deposit, was to be refunded to the grantee if the option was not

exercised; and

(c) the Put and Call Option Deed was not “unconditional” since if was
conditional upon approvals and other conditions specified in ¢l 28.

These contentions raise three issues as to whether Special Condition (p) was
satisfied:

{a) Isthe Put and Call Option Deed a “sale contract for the commercial property”
within the meaning of Special Condition (p)?

(b) Was the Security Bond a “deposit” within the meaning of that Special
Condition?

(¢) Was the Put and Call Option Deed an “unconditional” sale contract for the
commercial property?

If Trilogy is correct in its contention that Special Condition (p) was not satisfied,
then Kosho argues that performance of the Special Condition was dispensed with by
Kosho in the circumstances so that it was excused from actual performance.
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The issue of construction: is the Put and Call Option Deed a “sale contract for the
commercial property”?

[28]

[27)

[28

[29]

{30

313

B3

The principles of construction are not disputed. They can be shortly stated.

The meaning of the contract is to be determined objectively according to what a
reasonable person in the position of the parties would understand the words to
mean. If there is ambiguity, regard may be had to the commercial purpose of the
transaction and background knowledge which would have been available to the
parties, An interpretation which will give the contract a businesslike operation is to
be preferred. Commercial contracts should be construed to make commercial sense
of them. An asbsurd, unreasonable or capricious result is to be avoided.

The starting point is the natural and ordinary meaning of the expression. The Court
seeks to ascertain what the parties meant by the words they have used. An objective
approach is applied.' It is not the subjective beliefs or understandings of the parties
about their rights and liabilities that govern their contractual relations. What matters
is what each party by words and conduct would have led a reasonable person in the

position of the other party to believe.?

Evidence of the surrounding circumstances is only admissible where the words are
ambiguous. Unambiguous language cannot be disregarded simply because the
contract would have a more commercial and businesslike -operation if an
interpretation different to that dictated by the language was adopted.

The interpretation should accord with what commercial people in the position of the
parties would understand the words to mean. The interpretation should be
“consistent with business common sense.”™ In the case of an ambiguous expression,
the “more commercially sensible” construction should be preferred.

In summary, interpreting a commercial document such as the Letter of Offer requires
attention to “the language used by the parties, the commercial circumstances which the
document addresses, and the objects which it is intended to secure.”™

Kosho submits that a Put and Call Option Deed is the style of contract often used in
off-the-plan “multiple lot” commercial sales in the development industry in
Que,ensland So much may be accepted. But that is not the present issue. The issue
is whether the Put and Call Option Deed dated 3 January 2009 is a “sale contract for
the commercial property” within the meaning of Special Condition (p). Kosho
points to the terms of the Put and Call Option Deed, and submits that there were no
rights fo terminate reposed in the buyer and that “all the flexibility lay with the
Seller”. If the buyer did not exercise the Call Option, Kosho was entitled to
exercise the Put Option and compel execution of a contract in terms of the
unconditional contract appearing in Schedule 2. However, the fact that Kosho could
have compelled Mr Ota’s entry into (and later settlement of) an unconditional sale
contract for the commercial property does not mean that the Put and Call Option
Deed was itself a “sale contract for the commercial property” within the meaning of

Eguuscorp Pty Ltdv Glengallan Investments Pty Ltd (2004) 218 CLR. 471 at 483 [34]; Pacific
Carriers Ltd v BNFP Paribas (2004) 218 CLR 451 at 461 - 462 [221.

Toll (FGCT) Pty Limited v Alphapharm Pty Ltd (2004) 219 CLR 165 at 179 [40],

Rainy Sky 8 4. and Ors v Kookmin Bank [20117 1 WLR 2900 2t 2911, [29] - {30].

MeCann v Switzerland Insurance Australia Ltd (2000) 203 CLR 579 at 589 [22)].
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Special Condition (p). The langvage of Special Condition (p) and its context do not
favour Kosho’s construction of it.

T accept Trilogy’s submission that, by this condition, the lender sought the certainty
of a pre-sale of the very first stage of the development which it was to fund. The
24 June 2009 Letter of Offer anticipated that the funding would be used, among
other things, to meet consultants and construction costs in relation to Stage 1A and
that the total amount of the 2009 Facility of $16m wouid be reduced by the
proceeds of sale of the commercial property. Special Condition (g) indicates that as
at 24 June 2009 the parties anticipated the construction of Stage 1A and settlement
of the sale of the commercial property occurring on or before 28 February 2010,

An unconditional sale contract for the commercial property, which bound the buyer
of that property to pay an agreed purchase price, would provide a commercial lender
with & higher degree of assurance of its loan being repaid or reduced in amount than
a Put and Call Option Deed, which did not oblige either party to enter into such a
contract and which permitted Kosho to terminate the Put and Call Option Deed in
certain events. Such a Deed would provide the lender with no assurance that a sale
contract for the commercial property would come into existence. No such contract
would come into existence if neither party exercised its option, and no such contract
would come into existence if Kosho chose to terminate the Deed (for example
because it was dissatisfied with a condition which a local government authority
placed upon the proposed development).

Special Condition (p) came to be negotiated in circurnstances in which the parties
had communicated about the Put and Call Option Deed dated 3 January 2009. If
that Deed and the payment of the Security Bond under it were sufficient to meet the
commercial purpose of Special Condition (p), then its inclusion seemingly was
unnecessary. The inclusion of Special Condition (p) and the fact that its terms were
not confined to provision of the previously agreed Put and Call Option Deed
suggest that the parties envisaged that the provision of some other form of contract
and confirmation of the payment of a [0 per cent deposit might satisfy the
condition. It does not necessarily mean that provision of the Put and Call Option
Deed and confirmation that a Security Bond had been paid pursvant to it would
satisfy Special Condition (p). The condition might have been satisfied by the
provision of a copy of the sale contract entered into upon the exercise of either the
Put Option or the Call Option. Tt might have been satisfied by the provision of a
different sale contract for the commercial property in the event that neither option
was exercised. The language of Special Condition (p) indicates that before
advancing funds under the 2009 Facility, CPL wished to obtain a copy of a contract
for the sale of the commercial property, not simply a contract which would give rise
to an unconditional, binding sale contract if and when an option was exercised.

The conclusion that Special Condition (p) required a sale contract of the kind that
was in Schedule 2 to the Deed, or some other form of immediately binding contract
for the sale of the commercial property, and was not satisfied by provision of the
Deed, is reinforced by the requirement that the contract be “unconditional” and that
a “deposit” of 10 per cent had been paid. The payment of a deposit of 10 per cent
was an earmest of a committed buyer’s performance of its obligation to complete the
sale contract and might be forfeited 1o the benefit of both the lender and the
borrower if the buyer did not complete. By contrast, the provision of a copy of the
Put and Call Option Deed and confirmation that a Security Bond had been paid
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pursuant to it provided no assurance that a “sale contract” would be entered into and
a deposit paid pursuant to it. Either party to the Put and Call Option Deed might
choose for either good or idiosyneratic reasons to not exercise the option. Kosho
might choose for good or idiosyncratic reasons to terminate the Deed pursuant to
cl 28, perhaps in the hope of finding a buyer which would offer a higher purchase
price. Such a course would provide a lender with far less assurance than a binding
sale contract that the commercial property would be sold with the proceeds of sale
available to reduce the loan.

The- text and context of Special Condition (p) lead me to conclude that the “sale
contract for the commercial property” was one which imposed binding contractual
obligations on a buyer which could be enforced to the benefit of the lender and the
borrower, being in the form of a “sale contract”, rather than a contract which gave
each party to it an option to require the other to enter a sale contract for the
comrnercial property if certain events came to pass.

I conclude that the Put and Call Option Deed dated 3 January 2009 was not a “sale
contract for the commercial property” within the meaning of Special Condition (p).

Was the Security Bond “a deposit”™?

{39

In addition, any confirmation that the Security Bond provided for m ¢l 12 of the
Deed had been paid did not amount to confirmation that “a deposit of 10 per cent”
had been paid. The Security Bond was not a deposit. If a sale contract eventuated
then the amount paid under the Security Bond might have been “credited towards
the deposit payable” under the contract. The Security Bond was not a deposit and
the absence of confirmation that “a deposit™ of 10 per cent had been paid provides
an additional ground upon which Special Condition (p) was not satisfied.

Was the Deed “anconditionat™?

[40]

This makes it unnecessary to determine the third sub-issue as to whether the Put and
Call Option Deed was “unconditional”. In its context I consider that the word
“unconditional” was intended to require the sale contract to be one which was not
subject to a condition which might result in it not being performed, such as a
condition making it subject to finance. Trilogy argues that conditions such as those
appearing in cl 28 of the Put and Call Option Deed, which reserved to Kosho wide
discretions to not proceed with the project and to terminate the Deed in certain
events, including changes to an approval or the imposition of conditions upon
approval which Kosho was “dissatisfied with”, made the Put and Call Option Deed
a conditional one. Clause 28.3 made Kosho’s obligations conditional upon it
obtaining, by 15 January 2010, pre-sales of lots in the residential component of the
development of an aggregate gross value of at least $50m. In response, Kosho
submits that it obtained the relevant development approval on 20 January 2009, and
the fact that it might terminate the Deed in certain circumstances under ¢l 28.1

ignores:

® the fact that it was entircly in Kosho's interests to obtain finance and settle
the sale of the commercial property;

e that the relevant conditions were expressed to be for the benefit of Kosho and
could be waived by it; and
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° that upon the Call Option being exercised by it, Mr Ota became

unconditionally and irrevocably bound to execute an unconditional contract in
the form appearing in Schedule 2, and if he did not execute the contract, then
Kosho might do so pursuant to its power of attorney.

I'am inclined to conclude that if the Put and Call Option Deed was in fact a “sale
contract for the commercial property” and if Kosho had waived the benefit of the
conditions contained in ¢l 28 then it would have become “unconditional” within the
meaning of Special Condition (p). However, Kosho did not waive those conditions.
Accordingly, the agreement was not “unconditional”.

I, however, Kosho is correct in submifting that the agreement was “unconditional”,
notwithstanding the presence of ¢l 28 which made the Deed and Kosho's
obligations under it subject to certain conditions, then this tends to reinforce the
conclusion which I have reached about the meaning of “sale contract for the
commercial property”. On Kosho's case it was sufficient for it o satisfy Special
Condition {p) to again provide on 29 June 2009 a copy of the Put and Call Option
Deed and to confirm that the Security Bond had been paid. On such an approach,
the Special Condition having been satisfied, it would have been open to Kosho to
terminate the Deed pursuant 1o ¢l 28 a short time afterwards if one or more of the
circumnstances stated in cl 28 existed. According to Kosho, Special Condition (p)
would have been satisfied in circumstances in which neither party to the Put and
Call Option Deed exercised its option, so as to cause an unconditional binding
contract for the sale of the commercial property to come into existence. I decline to
conclude that the parties, by their choice of the words contained in Special
Condition (p), should be taken to have intended that Special Condition (p) would be
satisfied in such a case. In their context, the words “sale contract for the
commercial property” should be interpreted to refer to an immediately binding
contract for the sale of the commercial property, not an agreement which conferred
an option to require the other party to enter into such a contract in certain events.

The interpretation urged by Trilogy, and which [ prefer, best accords with the
apparent commercial objective of Special Condition (p), namely to provide the
lender with the assurance that an unconditional coniract for the sale of the
commercial property had been entered into, supported by the payment of a
10 per cent deposit, being a contract which would yield sale proceeds and thereby
reduce the amount of the loan.

I conclude that Kosho did not provide a “sale contract for the commercial property”
within the meaning of Special Condition (p). There was no confirmation that such a
sale contract was “unconditional” and that a “deposit” of 10 per cent had been paid.
Kosho failed to satisfy Special Condition (p) and by reason of its non-compliance
Trilogy was entitled not to advance the further funds that were the subject of the

2009 Letter of Offer.

Dispensation with performance of Special Condition (p)

145]

As an alterpative to ifs contention that Special Condition (p) was satisfied, Kosho
submits that it was excused from performance of the condition in the circumstances.
This contention rests largely upon Trilogy’s delay in advising Koshe that in
Trilogy’s view, Special Condition (p) was not satisfied.
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In response, Trilogy says that its delay in advising that Special Condition (p) had
not been satisfied is immaterial since:

(a) Kosho does not plead that Trilogy’s alleged omission amounted to a waiver
of the condition or that some form of estoppel arose;

(b) no cause of action is advanced by Kosho which provides any other basis to
ignore the condition; and

(c) a failure to advise another party to a contract that they have not met their
obligations is, without more, no basis to say that the relevant obligation is
expunged from the contract.

Kosho accepts that it has not claimed that the condition was waived or that Trilogy
is estopped from relying upon it. It does not advance any cause of action based
upon Trilogy’s delay and silence. It does not contradict the third proposition

advanced by Trilogy and which I have summarised at (¢) above. Instead, Kosho

argues that it was for Trilogy to reject “the proffered performance” if it thought it
had such an entitlement, and that, in the circumstances, it was excused from
performing Special Condition (p).

The essential facts concerning Trilogy’s delay and the communication of ifs
position in relation to satisfaction of Special Condition (p) are as follows. On
20 October 2009 Trilogy’s then solicitors wrote to Kosho’s then solicitors and noted
that there were “a number of outstanding conditions precedent in respect of the
above facility”. The first outstanding condition that was nominated was “an
unconditional sales contract for the commercial property”. By letter dated
27 Qctober 2009 Kosho’s solicitors stated that a copy of the unconditional
commercial sales contract had been provided on 29 June 2009 and that on
11 August 2009 Kosho’s solicitors had confirmed that this document, namely the
Put and Call Option Deed, was held on file. The letter also confirmed that $800,000
was held in the solicitors® trust account being the “security bond paid by the Grantee
under the Put and Call Option Deed”, Kosho’s solicitors contended that all the
required items had been provided. There was no immediate response to that
correspondence, despite follow-up communications from Kosho's solicitors and its
“Chief Executive Officer — project partner”, Mr Stijderink.

In February 2010 Trilogy and its solicitors were negotiating with DMR and its
solicitors in comnection with a deed of assignment that would satisfy Special
Condition (5). They advised that once the final deed with DMR was satisfactory,
and subject to the “conditions precedent” being satisfied, the PFMF would advance
funding. On [7 February 2010 Trilogy’s solicitors, Clayton Utz, declined to
comment on specific Special Conditions until such time as the deed had been agreed
with all parties. On 23 February 2010 Clayton Utz described an assertion in
Mr Slijderink’s email of 18 February 2010 that Trilogy was satisfied with al! other
conditions and/or Special Conditions as “totally incorrect”, and advised that Trilogy
would not review the status of the loan conditions until the terms of the deed with
DMR had been settled.

Trilogy’s solicitors” email of 23 February 2010 did not communicate an acceptance
of Kosho’s position in relation to Special Condition (p). The status of Special
Condition (p) and other conditions was to be reviewed, but Trilogy did not resile
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from the position which it had adopted on 20 October 2009, namely that an
unconditional sales contract for the commereial property had not been provided.

in the absence of any plea or submission based upon principles of waiver ot
estoppel, Kosho’s written submissions relied upon authorities concerned with
“Dispensation with performance of condition™ in arguing that it was excused from
satisfying Special Condition (p). The authorities relied upon by Kosho in this
regard are to the effect that “a plaintiff may be dispensed from performing a
condition by the defendant expressly or impliedly intimating that it is useless for
him to perform it and requesting him not to do s0,”> In oral submissions, Kosho’s
Senior Counsel acknowledged that the principle conceming dispensation with
performance required an express or implied intimation that it was useless for Kosho
to perform, and that no such intimation was given. This acknowledgment was
correctly made since the evidence does not demonstrate that Trilogy intimated,
either expressly or impliedly, that Kosho need not perform Special Condition {p), or
that 1t was useless for it to do so.

Kosho advanced a different argument, which had not been developed in its writien
submissions, or pleaded by it, that the provision of the Put and Call Option Deed
and confirmation that the Security Bond had been paid constituted “substantial
performance™ of Special Condition (p). I am unable to agree that proffering the Put
and Call Option Deed in lieu of a “sale contract for the commercial property”
constituted substantial performance, or that it was accepted as such by Trilogy. For
the reasons discussed in connection with the issue of construction, the Put and Call
Option Deed differs substantially from a binding and unconditional sale contract of
the kind which might have come into existence had Kosho or Mr Ota exercised their
respective options. In addition, no deposit was paid and the absence of a deposit is
another reason why there was not substantial performance of Special Condition (p).
The payment of a Security Bond which was refundable in the event an option was
not exercised is unlike a non-refundable deposit that is paid under an unconditional
contract of the kind appearing in Schedule 2 to the Put and Call Option Deed.

Conclusion — Special Condition (p)

(52]

The failure of Kosho to satisfy Special Condition (p) {either according to its terms
or in substance), coupled with the fact that Trilogy did not intimate to Kosho that it
need not satisfy the condition, entitled Trilogy to not advance the further funds that

were the subject of the 2009 Facility.

Special Condition (g)

{53

As noted, Special Condition (g) provides:
“(g) This offer is conditional upon the commercial property settling

on or before 28 February 2010.”

It is common ground that this condition was not satisfied. Kosho argues that it was
disabled from being in a position to satisfy Spectal Condition (q) because of the
fajiure of Trilogy to advance monies intended for consultants’ costs in relation to the
design of the commercial property and the costs needed to construct it. Documents

Peter Turnbull & Co Pty Ltd v Mundus Trading Co (Australasia) Pty Lrd (1954) 90 CLR 235 at 246-
247, cited in K & K Real Estate Pry Ltd v Adelios Pty Ltd {20107 NSWCA 302 at [92] ~ [93];
Mullins v Kellp-Corbert (2G11) Q ConvR 54-748 at 63,523 [18] - [20].
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associated with the requested funding, including a spreadsheet annexed to a funding
submission anticipated that the construction costs for Commercial Building A would
be $880,000, spread over five months with an anticipated settlement of the
commercial property in the seventh month of the project timeline yielding
$2,750,000. Kosho had no other source of available funds to meet the required
construction costs, let alone consultants’ costs which would have to be incurred fo
specify the construction that was to be undertaken so as to facilitate entry into.an
anticipated tripartite agreement between Kosho, the builder and CPL as mortgagee.

If Kosho had established that it satisfied Special Condition (p) and satisfied the
other conditions (particularly Special Condition (s)) so as to entitle it to have further
funds advanced to it in mid to late 2009, then I may have been satisfied that
Trilogy’s breach of agreement in not advancing the funds disabled Kosho from
being in a position to satisfy Special Condition (). However, Kosho’s failure to
comply with Special Condition (p) meant that there was no obligation on Trilogy to
advance funds under the 2009 Facility. Therefore, whilst the failure to advance
mories intended for construction costs disabled Kosho from. satisfying Special
Condition (q) Trilogy was not obliged to advance those monies because Special
Condition (p) was not satistied.

As to Special Condition (q), if both Conditions (p) and (s) had been satisfied then
Trilogy would have been obliged to advance monies intended for construction costs
once those conditions were satisfied. Any failure to do so may have disabled Kosho
from satisfying Special Condition (q), depending on questions of timing. Since
Trilogy was not obliged to advance monies because Kosho failed to satisfy Special
Condition (p) Kosho’s inability to satisfy Special Condition (g) was not the result of
a breach of contract by Trilogy. Kosho’s failure to satisfy Special Condition (q) is
not excused by reason of Trilogy’s breach of an obligation to advance the required
construction costs.

I have concluded that Trilogy was not obliged to advance further funds under the
2009 Facility including funds intended for comstruction costs, because Special
Condition (p) was not satisfied. In the circumstances, Kosho’s failure to satisfy
Special Condition (q) provides an additional ground upon which Trilogy can rely in
defence of Kosho’s claim that it was entitled to have further funds advanced to it.

Special Condition (s} and its contractual context

57

It is convenient to again set out Special Condition (s):
“{s) This offer of finance is conditional on, and subject to:

(i) the borrower entering into a deed of assighment and
consent in relation to the agreement between the
Department of Main Roads, Kosho Pty Ltd and Club
Cavill Pty Ltd (Assignment Deed) 1o be prepared by, and
on terms satisfactory to the Lender,

(ii) the borrower causing Club Cavill Pty Ltd to enter into the
Assignment Deed.

(iit) the Department of Main Roads confirming that it is
satisfied with the terms of the Assignment Deed; and
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(iv) the Assignment Deed being entered into and binding on
the Borrower and Club Cavill Pty Ltd (and the Borrower
providing two originals of the Assignment Deed executed
by both the Borrower and Club Cavill Pty Lid to the
Lender) within 2 business days of receipt of the
Assignment Deed.” '

Subclause (s)(1) requires the deed of assignment and consent to be “in relation to”
the 5 June 2007 Deed of Agreement. The deed of assignment and consent is 1o be
prepared by the lender. Its terms are to be “satisfactory” to the lender. They also
must be satisfactory to DMR which, of course, was not a party to the 2009 Facility,
and was not an entity which Trilogy could direct. DMR was free to withhold any
confirmation that it was satisfied with the terms of the deed of assignment and
consent for whatever reason. Special Condition (s) envisaged that Kosho would
cause its related entity, Club Cavill Pty Ltd {“Club Cavill™), to enter into the deed
and that it and Club Cavill enter into it within two days of receipt.

Special Condition (t) provides an important context. I relevantly provides:
“As part of this facility the City Pacific First Mortgage Fund agrees
to rebate costs and fees to the borrower to a maximum amount of
$2,800,000.00. This is compensation for the transfer of the rights
and obligations to Sunrise Waters Pty Ltd as agreed between Club
Cavill (a related entity of the borrower) and the Department of Main
Roads, in relation to the adjacent Sunrise Waters property in
accordance with special condition (s).

The compensation is paid on the basis that it is in full and final
settlement of all claims that the Borrower and/or Club Cavill may
have at any time in relation to the resumption of the land from the
property by the Department of Main Roads, ...”

Special Condition (t) then continues fo describe that the compensation will be paid
by way of a discount to prevailing interest rates as well as a rebate on certain fees
that would otherwise have been charged on the 2009 Facility.

Special Condition (s) was not satisfied. Kosho submits that this is because of
Trilogy’s unreasonable delay or its absence of good faith in seeking illegitimately to
exploit the opportunity to extract new and additional rights for the benefit of itself
and a defaulting borrower of the PEMF, Sunrise Waters Pty 1id (“Sunrise Waters”).

Trilogy’s case is that:

{a) It understandably sought the assignment of those rights, which had a
relationship to the subject matter of the 2007 Deed of Agreement that was to
be assigned.

(by Considerable effort was made to reach agreement between the various parties
in relation to the terms of a deed of assignment and consent that would be
satisfactory to the various parties, including Trilogy as lender and DMR.
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(c) DMR understandably wanted something in return for the valuable rights that
were being negotiated, and never communicated its satisfaction of the terms
of any proposed deed of assignment and congent.

(d) The delay in concluding negotiations and documenting an assignment that
was satisfactory to all parties was for reasons that cannot be attributed to
Trilogy, or which cannot be attributed solely or principally to Trilogy.

{e) 'The allegation of unreasonable delay and a lack of good faith on its part
cannot be sustained on the evidence.

These submissions require consideration of the background to the Deed of
Agreement between Club Cavill, Kosho and the State of Queensland (acting
through DMR) made on 5 June 2007, and the lengthy course of negotiations about
the terms of a deed that would be satisfactory to Trilogy and DMR.

Issues of construction arise about the meaning of Special Condition {s), particularly:

(ay whether the matters in respect of which Trilogy sought specific provision

were “in relation to” the agreement between Club Cavill, Kosho and DMR;

and

{b) the constraints on Trilogy’s freedom to decide that the terms of a deed of
assignment and consent were not “satisfactory” to i, or that a deed of
assignment and conmsent wouid be “satisfactory” to it only if it included
certain provisions. What are the matters about which Trilogy might
legitimately seek satisfactory terms? Must it act in good faith in secking the
inclusion of terms that are satisfactory to it?

The last issue may be approached as a matter of construction: that properly
construed, Special Condition (s) requires good faith on Trilogy’s part in preparation
of terms, their negotiation with DMR and arriving at a state of satisfaction with
those terms. Expressed differently, the argument is that, as a matter of construction,
Trilogy cannot find terms to be unsatisfactory on grounds that are capricious,
advanced for an illegitimate purpose or otherwise advanced without good faith. If,
however, Special Condition (8) is not construed as necessarily importing notions of
good faith, then the issue of good faith may arise for consideration in the context of
an implied term. Part of Kosho’s case is that the 2009 Facility included an implied
term that CPL “would in (sic) all times act in good faith in their dealings with Kosho
in relation to their consideration of, and determining issues of satisfaction in relation
to, the conditions precedents under the finance facility”. :

It is appropriate to defer consideration of whether, as a matter of law, Trilogy was
obliged to act in good faith in determining whether it was satisfied with the terms of
a proposed deed of assignment and consent untii I have made findings of fact about
Trilogy’s conduct, including its alleged unreasonable delay in determining issues of
satisfaction. ‘

Background to the negotiation of Special Condition (5)

[64]

Club Cavill is a related entity of Kosho and City Co. Club Cavill and Kosho owned
adjoining parcels of land. Part of Club Cavill’s land was resumed under the
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Acquisition of Land Act 1967 (Qld) by DMR for the purpose of future road
construction. Club Cavill obtained compensation rights as a result in 2005.

On 4 August 2006 the Council issued preliminary approval in respect of a
development application that had been lodged in 2003, The preliminary approval
was in respect of the Club Cavill land, land owned by Kosho and the resumed land.
An appeal was filed on 13 September 2006 in relation to the approval, and at the
time of the 5 June 2007 Deed of Agreement this appeal remained unresolved.

If Club Cavill, or any successor in title to the Club Cavill land, wished to pursue its
development in accordance with the preliminary approval or any future Council
approval then it required access to the resumed land to complete flood mitigation
works in respect of the development. Mr Slijderink on behalf of Club Cavill and
Kosho negotiated the Deed of Agreement with the State of Queensland acting
through DMR. One aspect of the Agreement was a grant by DMR to Club Cavill
and to Kosho (if required), their respective successors in title and any future owners
of the land, rights of access for all purposes connected with the execution of the
works contemplated by the preliminary approval and any future approvals. An
important right was the right to excavate and remove from the resumed land soil for
the purposes of flood mitigation and as otherwise required by the approval, and to
transport the soil to the Club Cavill and Kosho lands for use as fill material on those
lands in accordance with the building approval and any future approvals. In return
for these vatuable rights Club Cavill agreed “with effect from the date on which it
commences development” on the Clib Cavill land to waive any rights to
compensation under the Acquisition of Land Act 1967 it may have agamst the DMR
for the taking of the resumed land. In short, Club Cavill agreed with DMR to
forego its compensation rights, but only on a conditional basis, If it did not
commence development on the Club Cavill land, then its compensation rights were

not waived.

The soil rights that Club Cavill acquired were valuable. As Mr Slijderink
explained, there was a significant advantage in acquiring the soil rights. Otherwise
the owner would have to obtain operational works approvals and in a flood plain
that may take many years.

Club Cavill agreed to sell its land to Sunrise Waters. Significantly, the agreement
did not convey the soil rights. This worked greatly to the disadvantage of Sunrise
Waters. Officers of DMR later privately expressed some sympathy for Sunrise
Waters” predicament and harboured some suspicion that Sunrise Waters acquired
the Club Cavill land without knowing that it had not bargained to 30(]1111‘(3 the soil

rights.

The sale of the property to Sunrise Waters settled in August 2007. Club Cavill
continued to assert its entitlement to compensation, In a letter to Crown Law, which
acted on behalf of DMR, dated 30 January 2008, Club Cavill and Kosho’s lawyers
noted that Club Cavill's waiver of its right to compensation only took effect “from
the date on which it commences development™ on the lot which had been soid to
Sunrise Waters on 17 August 2007. Since Club Cavill had not commenced or
carried out any works on that lot the right to compensation remained. Kosho and
Club Cavill’s lawyers sought confirmation that DMR and Crown Law had not had
any dealings with Sunrise Waters which had the effect of according it any of Kosho
and Club Cavill’s rights and entitlements under the Deed of Agreement dated
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5 June 2007 “or which has otherwise touched upon the rights or entitlements held
by our clients pursuant to the Deed”. Kosho and Club Cavill continued to assert a
right to claim compensation from the State of Queensland in relation to the

resumption.

A meeting was held on 13 February 2009 at the offices of CPL to discuss Club

Cavill’s compensation rights and the entitlements afforded to it under the Deed of

Agreement with DMR and the possible assignment of those rights to CPL. The
meeting also discussed the future funding of Kosho's Abadi Residential Village
project. Mr Slijderink on behalf of Kosho advanced what he told the meeting was a
“commercially practical and equitable solution in regards to mitigating the PFMF
financial exposure to Sunrise Waters”. At the time receivers had been appointed to
sell the land and an expression of interest campaign was due to end in March.
Mr Slijderink referred to his company’s continuing right to claim compensation
from DMR and the fact that Sumrise Waters needed to obtain the rights and
entitlements afforded to Club Cavill under the Deed of Agreement so that it could
maximise the development potential of the land and commence bulk earthworks.
Mr Shlijderink went on to assert that the claim to compensation was worth well in
excess of $10m and probably exceeded $20m. He proposed a muteally beneficial
outcome that would involve a payment in exchange for the compensation rights,
This was the genesis of what eventually becane Special Conditions (s) and (t) in the
2009 Facility. Kosho and Club Cavill were offering the opportunity for CPL to
maximise the development potential of the Sunrise Waters land.

The course of events concerning satisfaction of Special Condition (s)

74

[72}
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The negotiation of a deed of assignment and consent that was satisfactory to
Trilogy, DMR and otherwise satisfied Special Condition (s} proved complicated and
protracted. It is necessary to canvass these events in some detajl in order {o
determine the validity of Kosho's claim that Trilogy engaged in unreasonable delay
and that Trilogy’s “illegitimate pursuit of self interest” in seeking to settle upon a
form of document with DMR manifests an absence of good faith on Trilogy’s patt.

On 24 June 2009, the same day as Kosho and City Co confirmed that they wished to
proceed in accordance with the 24 June Letter of Offer, Club Cavill confirmed it
would be waiving all rights, including rights to compensation, in respect of the
resumed land and would release the lender from all liability in relation to the
resumption or matters related to the resumption.

On 23 June 2009 CPL’s then solicitors, Minter Eliison had sent to Crown Law a
draft deed of assignment and consent for its “urgent consideration”. Mr Slijderink
sought a copy of the proposed document. CPL’s lending manager, Mr McCosh,
followed up with Minter Ellison as to how negotiation of the agreement was
progressing. Crown Law was unable to respond due to the workload of the
Assistant Crown Solicitor with the conduct of the matter. However, she wrote to
Minter Ellison on 22 July 2009 with comments and proposed changes to the draft
deed. Importantly, the letter of 22 July 2009 advised:

“As your client is obtaining access rights over the resumed land to

enable your client to exercise its development rights under the

development approval, then in consideration of my client agreeing to

the assignment of Club Cavill’s rights under the Deed of Agreement,
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my client requires your client to waive any compensation rights that
it may have.”

On 27 July 2009 Kosho and Club Cavill wrote to the solicitors for the other patties
confirming acceptance of the changes proposed by Crown Law/DMR. In that
email, Mr Slijderink wrote:

“In advancing this matter and for clarity we reiterate the purpose of

the Assignment Deed is to achieve the following mutually beneficial

outcomes: '

e Grant access 1o the resumed lands to facilitate the Sunrise
Waters development approval; which without such rights being
granted the existing development consent would be unable to be
utilized (invalid); and

© Secure development rights in accordance with the Preliminary
Development Approval and associated Operational Works
Approvals (OPW Approvals) for the benefit of fiture land
owners...and to specifically facilitate sale of the subject Sunrise
Waters lands to a third party (on said basis); and

*  Sale proceeds fiom the sale of the subject Sunrise Waters Lands
are (o be used to discharge their existing Loan facility
(benefiting the fund)”.

He went on to note that upon the proposed assignment taking place “access to the
lands will be granted to all successors in Title (sic) to facilitate any works required
to implement the preliminary development approval (and associated approval
requirements).” The letter concluded with a request for the proposed changes to be
accepted so that the matter could be finalised.

There followed a lengthy gap between July and December 2009 when little, if
anything, was done to progress the required deed. Part of the delay may be
explained by Trilogy’s appointment as responsible entity of the PFMF on or about
20 July 2009. However, this cannot explain, let alone justify, a delay of five
months.

Trilogy appointed new solicitors, Clayton Utz, and on 7 December 2009 a Senior
Credit Manager from Trilogy attended upon Mr Campbell, a Project Manager from
DMR, in order to brief Mr Campbell about matters, Tn an email to Mr Wakerley of
DMR on that day, Mr Campbell canvassed the possibility of appointing Clayton Utz
to act for DMR “to try and resolve this mess once and for all.” Part of the mess
involved the Sunrise Waters land. Sunrise Waters required access rights over the
resumed Jand for a services corridor and pedestrian access. In his eviderice,
Mr Wakerley explained that that issue arose after an objection to the grant of the
approval and a planning appeal was submitted. Those rights were needed by any
owner of the land to complete the development,

In December 2009 Mr Hinrichsen of Trilogy assumed carriage of the matter.
Trilogy suggested that it might be possible for another Clayton Utz partner o act for
DMR. if it resulted “in a smoother, more timely progress of the matter.” DMR
retained Crown Law to continue to act on its behalf,
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On 11 December 2009 the partner from Clayton Utz with carriage of the matter on
behalf of Trilogy, Mr Noble, sent a draft deed to Crown Law. At about this time
Mr Shjderink was aware that DMR was reviewing the deed. On 14 December 2009
Mr Hinrichsen requested DMR review the deed “as quickly as possible.” DMR
officers for their part did not wish to deal directly with Mr Slijderink and on
15 December 2009 Mr Wakerley decided that Mr Slijderink should be referred to
Mr Noble at Clayton Utz to respond to his inquiries.

Discussions contirued between Clayton Utz and Crown Law and on 22 December
2009 Clayton Utz sent to Crown Law an updated version of the deed which
provided in ¢l 4(d):
“(d) Kosho and Club Cavill covenant that on payment of the amount

which is not to exceed $2.8 million referred to in paragraph (t)

of the special conditions in the letter dated 24 June 2009 from

City Pacific Limited to Kosho is in full and final settlement of

ail claims that Kosho and/or Club Cavill may have at any time

had in relation to the Resumption (including the Deed of

Agreement) as those rights now vest entirely with Trilogy.”

On 14 January 2010 Crown Law provided its comments on the draft and relevantly
advised:
“My client requires Club Cavill, Sunrise and Trilogy to waive their
compensation rights under the Acquisition of Land 4et. As Trilogy
will be obtaining access rights over the resumed land to enable the
exercise of the development rights in respect of the River Central
Precinct Land, then my client requires a waiver of compensation.”

In other words, DMR required an unconditional waiver of compensation rights in
return for access rights over the resumed land to enable the development to proceed
in accordance with the approvals.

On 9 February 2010 Clayton Utz sent to Crown Law a document which marked up
the changes which Trilogy accepted and commented on other amendments which
were not acceptable to it. Clayton Utz sought any further comments from Crown
Law on the document, following which it was to be sent to Kosho and Club Cavill
for their approval. Sunrise Waters, which was made a party to the draft deed,
agreed to the document in the proposed form.

On 23 February 2010 Mr Slijderink wrote to Clayton Utz and inquired about the
status of the deed of assignment, noting “for completeness” that “your client has
now had 8 months to have settled the Deed of Assignment”,

Kosho appointed new lawyers, Q5 Lawyers, which on 26 February 2010 wrote to
Clayton Utz, requesting a copy of the draft deed of assignment for urgent review.
Throughout this period Kosho and its lawyers complained about the delay and
sought to be involved in the negotiation of the final deed. Mr Slijderink sought an
urgent meeting with Trilogy’s CEO, Mr Griffin, in order to discuss matters.

In the first two weeks of March 2010 Trilogy and DMR, through their solicitors,
continued communications about the finalisation of the deed, including making
provision for the access corridor. On 9 March 2010 Mr Noble wrote to Kosho's
solicitors, apologised on Trilogy’s behalf for the delay and advised that Trilogy
would prefer to finalise its negotiations with DMR prior to providing the deed to
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Kosho for its input. At that stage Crown Law was seeking further instructions on a
few issues and had promised to revert to Mr Noble later that week. He proposed to
chase them up the next day if he had not heard from them. Mr Noble advised that
Trilogy was “very keen to finalise this matter and as evidence, executives of my
client were in Brisbane last week to meet with senior government officers to move

this matter along.”

On 11 March 2010 Mr Wakerley communicated with Mr Campbell in connection
with advice received from Crown Law in relation to the proposed deed. At that
stage it was proposed that Crown Law would submit queries and requirements to
Clayton Utz for response, to be followed by a meeting of all parties to discuss
resolution of the matter. One point raised in the advice was that there was still a
conditional waiver of the right to claim compensation for the land resumed, and the
waiver was tied fo commuencing a proposed development within a certain time
frame. Mr Wakerley expressed the view that the stage had been reached where
DMR would only agree to the assignment if the conditional waiver was made
unconditional. Mr Wakerley expressed the opinion that DMR was free to make this
commercial judgment. He was concerned that the current circumnstances could be
repeated if the land was on-sold and the agreement was not amended in this respect.

On 19 March 2010 Mr Hinrichsen wrote directly to Crown Law secking an early
meeting to finalise the matter. I mention in passing that this and other
cormmunications from Trilogy at this time are inconsistent with an intent on
Trilogy’s part to delay matters and frustrate Kosho’s satisfaction of Special
Condition (s). Mr Hinrichsen’s email of 19 March 2010 explained that it was
Trilogy’s responsibilily as replacement manager for the PFMF to gain the most
value for its unit holders and that the way forward for the Fund was 1o achieve a full
development approval for the Sunrise Waters land as soon as possible. The deed
that had been submitted to Crown Law and DMR was said 1o be the only way to
move forward. Mr Hinrichsen complained about Trilogy incurring significant legal
bills in the back and forth between lawyers without any real progress. He sought to
have the matter settled as soon as possible and therefore proposed a meeting,

Ms Hill of Crown Law sought instructions in relation to the proposed meeting. On
22 March 2010 Mr Hinrichsen wrote directly to DMR officers seeking to set up a
meeting to sort out the final issues on the Sunrise Waters land. It appears that a
meeting was scheduled for 25 March 2010, however, there is no account of what
was discussed at any such meeting. In late March 2010 Mr Slijderink continued to
request to be included in the negotiations over the deed.

Negotiation of the final terms of the deed appears to have stalled after March 2010.
The reason for this is largely unexplained. Matters were revived in July 2010,
despite the term of the 2009 Facility having expired on 30 June 2010, On
7 July 2010 Crown Law wrote to Clayton Utz, and on 9 July 2010 it responded with
a marked-up version of the document in response which was said to provide a
solution which should be acceptable to both parties. On 16 July 2010
Mr Hinrichsen wrote to Clayton Utz with a copy to Crown Law requesting that
Clayton Uiz chase up Crown Law in the matter, He remarked:

“The delay in final agreement is becoming quite ridiculous given we

had an agreed position back in March. 1 am almost inclined to let

Club Cavill/Kosho back in to sort this out”.
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On 16 July 2010 Crown Law responded and Ms Hill remarked that she also thought:
“... we had reached agreement in March, but unfortunately, the
amended document provided to me did not reflect that agreement.
Subsequent documentation has introduced new issues which were
not originally part of the negotiations. Accordingly, the delay is not
Crown Law’s.”

Negotiations continued with further revisions to the deed being exchanged in
September 2010. In Septerber 2010 Mr Campbell of DMR advised that he was
happy with the proposed deed and would recommend that it be signed if the other
parties were happy with it. He noted that Club Cavill had lodged a $66m claim
against the State which was being handled by Crown Law.

Kosho submits that the emall exchanges in July 2010 were “apparently
manufactured” in order “to serve and protect Trilogy’s interests™ after proceedings
had been commenced by Kosho in May 2010, 1 am not persuaded that this is the
case, Mr Fazzolari was copied in on the email of 16 July 2010, and may be
assumed to have had an interest in the matter in his capacity as Senior Credit
Manager. He was not cross-examined and the evidence does not permit me to
conclude that the July 2010 emails were manufactured by Trilogy. Like earlier
emails, Mr Hinrichsen’s email of 16 July 2010 expresses frustration at the delay in
achieving final agreement. Still, matters were permitted to drift between March and
July 2010. There is no adequate explanation as to why matters were not resolved
more expeditiously during this time.

One issue which arose in the course of negotiation was the express provision of
access rights in respect of a services corridor and for pedestrian access. As noted,
Trilogy submits, based upon the evidence of Mr Wakerley, that these rights were
needed for any owner to undertake the development of the Sunrise Waters land.
Kosho in response advances substantial arguments to the effect that the 2007 Deed
of Agreement between Club Cavill, Kosho and DMR already granted full rights and
entitlements to enter the resumed land and to complete all works required to
implement the preliminary approval and any future approvals. It submits that Club
Cavill already was able to undertake any works required to satisfy any development
approval or future approval, including the access corridor and pedestrian access.
Although there is some force in these arguments I am not persuaded that it was
unreasonable of Trilogy and its lawyers to seck clarification by way of specific
provision in the deed of assignment in relation: to such matters. I am not persuaded
that the terms of ¢l 4 of the 2007 Deed of Agreement and the rights of access
granted under it were sufficient to ensure the creation and maintenance of a services
corridor and a pedestrian corridor on the resumed land.

A simple matter within Trilogy’s control?

(93]

Kosho submits that it was incumbent on Trilogy to facilitate “the timeous
satisfaction” of Special Condition (s), and that it lay “entirely in the control of
Trilogy to facilitate what was contemplated by the Letter of Offer - a simple deed of
assignment of rights already existing under the 2007 Deed of Agreement”. Iam not
satisfied that satisfaction of Special Condition (s} lay entirely in the control of
Trilogy, or that satisfaction of it wouid necessarily be achieved by a simple deed of
assignment.
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Three sets of interests needed to be satisfied with the terms of any “deed of
assignment and consent in relation to” the 2007 Deed of Agreement. The first was
the Trilogy interests, being CPL prior to Trilogy’s replacement of it as responsible
entity for the PEMF on 20 July 2009, and thereafter Trilogy. The Trilogy interests
were entitled to protect their legitimate interests, subject to any contractual or other
duties owed to the Kosho interests. The second interests were those of the State of
Queensland, represented by DMR. It needed to be satisfied with the terms of the
deed of assignment and consent. 1t was not obliged to accommodate the interests of
the other parties to the deed and could pursue what it perceived to be its interests. It
might delay in considering its position, prolong negotiations and insist on terms that
suited it. Next, it fell to Kosho to cause Club Cavill to enter into the deed and to
itself enter into the deed within two days of receiving it if it wished to satisfy

Special Condition (s).

The need for the Trilogy interests and DMR to agree on terms which satisfied each
of them meant that satisfaction of Special Condition (s) did not lay entirely in the
control of Trilogy. Depending upon the terms which each party sought, any deed
may not be a simple one.

The meaning of “in relation to” in its context

[96]

{971
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The new agreement to be prepared by Trilogy and put to, amongst others, DMR was
to be “in relation to” the 2007 Deed of Agreement between DMR, Kosho and Club
Cavill. Whether or not proposed terms were “in relation to” the 2007 Deed of
Agreement is to be determined by reference to the purpose of Special Condition (s)
in its context. That context includes Special Condition (t). Special Condition (t)
provides for Kosho fo obtain a rebate of up to $2,800,000 as compensation for the
transfer of rights and obligations to Suntise Waters in accordance with Special
Condition (s). These Special Conditions were included for the purpose of achieving
what Mr Slijderink on 13 February 2009 had identified as “a commercially practical
and equitable solution in regards to mitigating the PFMF financial exposure to
Sunrise Waters”, and so as to ephance the Fund’s prospects of being able to
maximise the development potential of the land and commence earthworks. The
first and second dot points which I have quoted from his letter of 27 July 2009 in
[75] accurately state that their purpose was to facilitate development approval of the
Sunrise Waters land so the land could be sold.

The Special Conditions which were negotiated created the possibility of reuniting
soil rights and the owner of the land to which the preliminary approval applied and
the execution of works contemplated by the Council approval, In negotiating the
terms of the proposed deed of assignment and consent it was understandable that the
Trilogy interests provide for the transfer of the soil rights specifically referred to in
cl 4 of the 2007 Deed of Agreement and to ensure that the prasent approval and any
future approval for the development not be jeopardised.

The fact that an early draft of the deed in July 2009 did not seek the inclusion of
cerfain rights did not make it illegitimate for Trilogy later to seek their inclusion in
the deed. The evidence of Mr Wakerley was that rights over the resumed land for
services and pedestrian access were needed for any owner to complete the
development. The deed which Trilogy’s lawyers drafted sought the inclusion of
these rights. There was nothing unreasonable in Trilogy seeking to facilitate
development of the land then owned by Sunrise Waters. This was the commercial
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objective for which it was prepared to grant a rebate of $2.8m. This rebate was
compensation “for the transfer of the rights and obligations” to Sunrise Waters
pursuant to the deed which it was to prepare, on terms satisfactory to it.

(99]  If the rights to construct and maintain a services corridor and pedestrian access over
the resumed land were already comprehended in cl 4 of the 2007 Deed of
Agreement, then no question of Trilogy seeking to include “additional rights” in the
new agreement arose. If, however, Trilogy sought the assignment of additional
rights in this regard then it was understandable that it would do so. Any additional
rights which Trilogy sought to be assigned were not inconsistent with the
commercial objectives of Special Conditions (s) and (t). At the very least, it was
not unreasonable or illegitimate of Trilogy to request their inclusion in the new
deed. Requiring such terms to be included in a deed of assignment and consent
involved a legitimate pursuit of Trilogy’s interests, and something which was not
extraneous to the purpose which Special Conditions (s) and (t) served.

100  Trilogy was not obliged to prepare the simplest form of assignment. It might have
done so, and if it had been satisfied with such a simple document then DMR might
also have been satisfied. But, as matters developed, and having appointed lawyers
to protect its interests, Trilogy sought to protect those interests by the inclusion of
additional terms. An agreement containing terms which specifically addressed
rights over the resumed land for services and pedestrian access would be “in relation
to” the 2007 Deed of Agreement, which was concerned with, among other things,
the development of the Sunrise Waters land in accordance with the Council’s
preliminary approval and any future approvals.

DMR’s satisfaction

1013 DMR was subject to compensation claims which, according to DMR’s records,
Club Cavill claimed to be worth $70m. This seems to have been a grossly inflated
claim, since Mr Slijderink told the 13 February 2009 meeting that he thought the
claim was worth well in excess of $10m and might exceed
$20m. He was prepared to bargain it away for far less. Whatever the true value of
Club Cavill’s compensation claim, the 2007 Deed of Agreement had not waived it.
Any waiver was conditional upon Club Cavill commencing development on the
land. Club Cavill’s lawyers had reminded DMR’s lawyers in January 2008 after the

land had been sold that there had been no waiver of the claim for compensation and

that Club Cavill’s claim to compensation subsisted. In the circurnstances, it was in
the interests of the State to negotiate an unconditional waiver of Club Cavill’s
tights. Mr Campbell from DMR wanted an unconditional waiver of compensation.

021 DMR’s requirement in this regard was communicated as early as Crown Law's
letter of 22 July 2009. Its requirement in this regard was not in response to a
request by Trilogy for additional rights in the form of an access corridor and
pedestrian access over the resumed land. When those matters later arose in the
course of negotiations, DMR reiterated its requirement for a complete waiver.

Was there an unreasonable delay by the Trilogy interests in respect of Special
Condition (5)? '

11031 The appointment of a new responsible entity to the Fund in July 2009 was apf to
delay matters. Still, individuals such as Mr McCormick and Mr McCosh who had
been involved in the matter on behalf of CPL were available if Trilogy required
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their input. The apparent delay in progressing matters in relation to Special
Condition {s) in the second half of 2009 was not for want of urging by Mr Slijderink
on behalf of the Kosho interests. He met with Trilogy staff on 1 September 2009
and confirmed Kosho’s cashflow and finance requirements. Various emails in the
following months reiterated the matter and disclosed Koshe’s concern about delay,
Negotiations between the Trilogy interests and DMR revived between December
2009 and March 2010. By March 2010 the parties may have reached a broad
consensus about matters, but the terms of a deed were not finally negotiated and
approved by the respective parties at that time. The matter then appears to have
drifted for some months for reasons that were not fully explained.

Trilogy makes the valid point that it did not control DMR’s conduct in negotiating
the deed and the fact that negotiations were never finalised cannot be attributed
solely to it. The evidence shows periods of delay on the part of DMR and its legal
advisers. Not being a party, DMR was not obliged to meet timelines required by the
Trilogy interests or the Kosho interests.

Trilogy had access to the Letter of Offer which contained a cashflow schedule. The
cashflow schedule was in the form of Month 1, Month 2 etc., rather than specific
dates. Discussion with Mr McCormick or Mr McCosh would have confirmed
Kosho’s finance requirements, particularly for construction activities during the first
seven months of the 2009 Facility, and Mr Slijderink’s communications with
Trilogy staff reinforced the fact that Kosho was seeking funding as a matier of
urgency. Special Condition (q) made the offer conditional upon the commercial
property settling on or before 28 February 2010, and this required the commercial
property to be constructed by then.

The reasonableness or otherwise of Trilogy progressing and finalising an agreed
deed of assignment and consent falls to be determined against that background. The
slow progress in finalising negotiations about the document cannot be attributed
entirely to Trilogy. Some substantial period of time would have been required in
any event to negotiate mutvally agreed terms with DMR before submitting a draft
agreement to Kosho. However, negotiations were protracted and still had not been
concluded more than 12 months after the 2009 Facility was agreed when its term
expired on 30 June 2010. The periods of delay between July and December 2009
and between March and July 2010 are largely unexpiained. 1 am not satisfied that
DMR or any other party was solely or predominantly responsible for them. It
appears those delays occurred much to the frustration of Mr Hinrichsen, who in
March 2010 was exasperated by the delay and proposed a meeting to finalise the
matter. The matters were not finalised. I conclude that delay by Trilogy in
preparing a deed, the terms of which were satisfactory to it as lender and also might
have satisfied DMR, was unreasonable.

Was the delay and Trilogy’s conduct concerning Special Condition (s) illegitimate
and part of a deliberate strategy?

1107]

Kosho submits that the delay on the part of Trilogy to attend to satisfaction of the
Special Conditions was not simply unreasonable. It submits that it was “cynical and
inexcusable”. Kosho went so far as to plead that the Cout should infer that
Trilogy’s conduct was a “deliberate tactic to ensure that it did not have to provide
the funds under the Finance Facility”. Whilst I have found that Trilogy’s conduct
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involved unreasonable delay on its part, the evidence does not satisfy me that its
conduct was cynical, let alone a deliberate tactic of the kind pleaded.

In various communications Trilogy attempted to expedite matters. If was not
unreasonable for it to attempt to reach agreement with DMR over the terms of the
deed before involving Kosho. Mr Slijderink on behalf of Kosho wished to be
involved in the negotiations from an carly stage, However, it appears that officers
of DMR were reluctant to deal with him directly. It was logical to first agree terms
with DMR before presenting them to Kosho for its consideration.

The course of contemporaneous correspondence does not support the conclusion
that Trilogy was deliberately slowing down the process.

Kosho’s “deliberate tactic™ pleading relies in part upon a meeting that occurred in
early 2010 between Trilogy’s CEO and Mr Peter Madrers and Mr Paul Brinsmead.
Whilst the “deliberate tactic” phrase is not deployed in Kosho’s submissions,
reference is made to the evidence of Mr Madrers and Mr Brinsmead in support of
the submission that Trilogy sought to leverage “a simple assignment to negotiate
additional benefits for the Sunrise Waters development” while, it can be inferred
“obtusely ignoring its extant obligations under the Kosho loan facility”,

By early 2010 Mr Madrers and Mr Brinsmead, as joint Managing Directors of
Pearls Australasia Pty Ltd, had been involved in discussions over the Sunrise
Waters land. They had had an interest in the land for quite some time, having been
introduced to it a few years earlier, and having discussed a possible joint venture
with a Mr Mewett from Sunrise Waters, Mr Mewett suggested that they might form
a joint venture and acquire the land fairly cheaply from CPL. Mr Madrers and
Mr Brinsmead investigated the land and decided not to pursue it. In early 2010 they
were contacted by a real estate.agent who advised that Sunrise Waters had gone into
receivership and that they might wish to discuss any interest they had in the land
with Trilogy. An initial meeting was held with a representative of Trilogy and a
further meeting was organised with Mr Griffin. This meeting probably occurred
around March or April 2010. '

Mr Madrers and Mr Brinsmead knew Mr Slijderink and conducted some
preiiminary due diligence about the property. They thought it “severely challenged”
in terms of development costs, infrastructure and potential yield, When they went
to see Mr Griffin they contemplated proposing a “workout” by which their company
and Trilogy would make contributions and that Mr Slijderink would be engaged in
the workout. They thought that Mr Slijderink would be able to “bring to the table”
his knowledge of the land and solutions to fix some of the problems as well as
injecting some capital into it. On the basis of what Mr Slijderink told them, they
believed that he would be able to help them resolve issues with the Council and also
with DMR. Mr Slijderink claimed to them that he had some way to resolve these
issues. They expected Trilogy would contribute the land and possibly finance and
that they would collectively achieve a mutually beneficial outcome.

At the meeting with Mr Griffin, Mr Madrers and Mr Brinsmead raised
Mr Slijderink’s name as someone who could assist in resolving issues. When they
did, Mr Griffin made clear to them that he had little time for Mr Slijderink.
According to Mr Madrers, Mr Griffin was focused on discrediting Mr Slijderink’s
claims that Mr Sliiderink was able to resolve issues. Mr Griffin said that he

100



